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IN THE 


United States Court of Appeals 

Foe the Disteict op Colombia 


No. 10146 

\ 


PARISH CHURCH OF KILCOMAN, 

THE LITTLE SISTERS OF THE POOR, a corporation, 
ST. ANN’S INFANT ASYLUM, a corporation, 

ST. JOSEPH’S HOME AND SCHOOL, a corporation, 

Appellants 

v. 

FRANCIS EDWARD BURKE, 

Appellee 


APPEAL FROM FINAL JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

This is an appeal from a final judgment (App. 18) of the 
United States District Court for the District of Columbia, 
authorized by D. C. Code (1940), Title 17, Section 101, 
Jurisdiction of the Court below existed by virtue of the 
provisions of D. C. Code, 11-306, vesting in that Court juris¬ 
diction of “all cases in law and equity between parties, 
both or either of which shall be resident or be found with¬ 
in said district • • • ”. The action in which the judg- 
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ment appealed from was entered was instituted by the ap¬ 
pellee by a complaint (App. 1) asking the construction of 
a will and adjudication of title to real estate in the Dis¬ 
trict of Columbia passing thereunder, and naming as 
defendants James M. Green, a resident of the District of 
Columbia, as surviving trustee under said will, and appel¬ 
lants The Little Sisters of the Poor, St. Ann’s Infant 
Asylum, St. Joseph’s Home and School, and the Parish 
Church of Kilcoman as possible contingent beneficiaries 
under said will. The first three named appellants are re¬ 
ligious and charitable corporations of the District of Colum¬ 
bia, the fourth a Roman Catholic Church located at Clare- 
morris, County Mayo, Ireland. 

Statement of the Case 

The material facts, as alleged by the Complaint (App. 1), 
admitted by the answers of all defendants, and found by 
the Court below (Findings of Fact and Conclusions of Law, 
App. 15) are as follows: 

Frank P. Burke, of the District of Columbia, died on 
September 29, 1907, seized of valuable real estate in said 
district, and survived by his widow, Mary E. Burke, and 
one son, the appellee here, Francis Edward Burke. By his 
last will and testament (Exhibit A to Complaint, App. 10), 
dated June 14, 1906, and duly probated in the District of 
Columbia, he made these provisions which give rise to the 
controversy presented in this case: 

“First: After paying all my just debts and fu¬ 
neral expenses, it is my Will and I so devise that all 
the real property of which I may die possessed shall 
go to my wife, Mary Elizabeth Burke, for the term of 
her natural life. But if my said wife, Mary Elizabeth 
Burke, should get married again, after my death, then 
it is my Will, and I so devise, that my said wife shall 
get only her dower interest, in whatever property 
owned by me at the time of my death. 
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“Second: In the event that my wife, Mary Eliza¬ 
beth Burke should get married again, and should 
wish to obtain her dower interest out of my estate, 
then, it is my Will, and I so devise, that so much of my 
property, duly appraised, as may be necessary to pay 
my said wife, Mary Elizabeth Burke, her dower in¬ 
terest, shall be assigned to her, or sold, and any bal¬ 
ance remaining from such sale or sales shall be ap¬ 
plied to the interest of my estate. 

“Third: After the death or remarriage of my 
wife, Mary Elizabeth Burke, then, it is my Will and I 
so devise, that all my real property shall go to my son, 
Francis Edward Burke, to him, and to his heirs for¬ 
ever, absolutely, in fee simple, with the provision how¬ 
ever, that he shall enjoy the income only, from my said 
real property, and shall not get possession of, nor shall 
he spend any of the principal of my estate, until he 
shall have reached the age of forty (40) years. 

“Fourth: In the event that my said son, Francis 
Edward Burke, should die without leaving any 
children, then it is my Will, and I so devise, that all 
of my real property shall be sold, and that the proceeds 
thereof, shall be divided equally, share and share alike, 
among, first, my old Parish Church, of Kilcoman, 
Claremorris, County Mayo, Ireland; second, The Little 
Sisters of the Poor, of Washington City, District of 
Columbia; third, St. Ann’s Orphan Asylum, of Wash¬ 
ington City, District of Columbia; and fourth, St. Jo¬ 
seph’s Orphan Asylum, also of Washington City, Dis¬ 
trict of Columbia. 

• * • 

“Ninth : I declare it to be my Wish, that James M. 
Green and Patrick J. Walshe, both of this City, shall 
act as Executors and Trustees, for me, to carry out 
the provisions of this, my Last Will and Testament.** 

Mary E. Burke, the widow, died August 10,1947, without 
having remarried. Appellee, Francis Edward Burke, sur¬ 
vived her, having been 64 years of age at the time of insti¬ 
tution of this action, married, and has never had any chil¬ 
dren. 
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One of the testamentary trustees, Patrick J. Walshe, has 
died, and the surviving trustee, James M. Green, filed an 
answer in the nature of a disclaimer expressing his willing¬ 
ness to be relieved of any duties as such. 

On this state of facts, appellee contended (Par. 7 of Com¬ 
plaint, App. 7), that he took under the will an indefeasible 
fee simple estate subject only to the life estate in his mother, 
and that the fourth paragraph of the will was totally in¬ 
valid as “a clear attempt upon the part of the testator to 
cut down and make defeasible the indefeasible fee simple 
estate theretofore granted to plaintiff in paragraph 3 of 
said will.” 

Appellants by their answers denied this conclusion of 
law and contended that paragraph 4 of the will constituted 
a valid executory devise for their benefit effective if the 
appellee should die childless. (The answers, having pre¬ 
sented no issues of fact, are not printed in the appendix, 
although they are in the record filed in this Court.) 

The Court below, upon final hearing of the cause on the 
admitted facts set out in the complaint, sustained the con¬ 
tentions of appellee, and by its final judgment (App. 18) 
ordered that appellee takes an indefeasible fee simple 
estate in all the real estate devised to him by the will, and 
that the appellants take nothing. This judgment was based 
upon the Court’s ruling, as set forth in the memorandum 
opinion (App. 12) and Findings of Fact and Conclusions 
of Law (App. 15), that as a matter of law the estate devised 
to appellee by paragraph third of the will was a fee simple, 
which became indefeasible upon his arriving at the age of 
40 years, and that, paragraph 4th was void. 
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Statutes Involved 


The following sections of the D. C. Code (1940) are re¬ 
lied upon by appellants as applicable to the questions pre¬ 
sented on this appeal: 

“Sec. 45-104 (25:114). Estates created by deed or 
will. 

“Subject to the provisions aforesaid, a freehold es¬ 
tate as well as a chattel real may be created by deed or 
will to commence at a future day, absolutely or condi¬ 
tionally ; an estate for life may be created in a term for 
years and a remainder limited thereon; a remainder of 
freehold or for years, either vested or contingent, may 
be created expectant on the determination of a term for 
years, and a fee may be limited on a fee upon a con¬ 
tingency which must happen, if at all, within the period 
herein prescribed.’’ 

(The reference in the first clause is to 45-102, setting 
forth the rule against perpetuities.) 

“Sec. 45-802 (25:262). Fee simple estates—Estates 
tail abolished. 

“All estates of inheritance, including such as were 
formerly estates tail, should be adjudged estates in 
fee simple.” 

“Sec. 45-803 (25:263). Absolute or qualified. 

“An estate in fee simple may be either absolute or 
qualified, as to one and his heirs during an existing 
condition of things of uncertain duration.” 

“Sec. 45-806 (25:266). Estates classified — Posses¬ 
sion — Expectancy. 

“Estates are either in possession or in expectancy.” 

“Sec. 45-808 (25:268). Estate in expectancy. 

“An estate in expectancy is either a reversion or a 
future estate.” 

“Sec. 45-810 (25:270). Future estates. 

“A future estate is one limited to commence at a 
future day, either without the intervention of a prece¬ 
dent estate or after the expiration or determination of 
a precedent estate created at the same time and by the 
same conveyance or device.” 

3 
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“Sec. 45-811 (25:271). Remainder and conditional 
limitation. 

“If it is to commence upon the full expiration of such 
precedent estate, it is a remainder and may be trans¬ 
ferred by that name. If it is to commence on a con¬ 
tingency which, if it happen, will abridge or determine 
such precedent estate before its expiration, it shall be 
known as a conditional limitation.” 

“Sec. 45-814 (25:274). Expectant estates not to be 
defeated. 

“No expectant estate can be defeated or barred by 
any alienation or other act of the owner of the inter¬ 
mediate or precedent estate, nor by any destruction 
of such precedent estate, by disseizin, forfeiture, sur¬ 
render, merger, or otherwise, except when such de¬ 
struction is expressly provided for or authorized in the 
creation of such expectant estate; nor shall an ex¬ 
pectant estate thus liable to be defeated be on that 
ground adjudged void in its creation.” 

N. Y. Real Property Law (Consol. Laws of N. Y., 1939 , 
Chapter 50) Section 57: 

“An expectant estate can not be defeated or barred 
by any transfer or other act of the owner of the inter¬ 
mediate or precedent estate, nor by any destruction of 
such precedent estate by disseisin, forfeiture, sur¬ 
render, merger or otherwise; but an expectant estate 
may be defeated in any manner, or by any act or means 
which the party creating such estate, in the creation 
thereof, has provided for or authorized. An expectant 
estate thus liable to be defeated shall not, on that 
ground, be adjudged void in its creation.” 
j). C. .Co<Le. “Sec. 45-205 (25:135). Die without issue or without- 
leaving issue refers to time of death. 

“In any deed or will of real or personal estate in the 
District of Columbia, executed after Mar. 3, 1901, the 
words ‘die without issue,’ or the words ‘die without 
leaving issue,’ or the words ‘have no issue,’ or other 
words which may import either a want or failure of 
issue of any person in his lifetime or at the time of his 
death, or an indefinite failure of his issue, shall be 
construed to mean a want or failure of issue in the life¬ 
time or at the time of the death of such person, and not 
an indefinite failure of his issue, unless a contrary 
intention shall appear in the instrument.” 
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Statement of Points 

1. The clearly expressed intention of the testator was 
that if at the time of the death of his son, Francis Edward 
Burke, there should be no living descendants of his (testa¬ 
tor’s) blood, his estate, or so much thereof as should not 
have been disposed of pursuant to the provisions of his will, 
should pass to the benefit of the appellant charities. 

2. This intent does not contravene any positive rule 
of law in force in the District of Columbia at the time the 
will took effect, and should be enforced. 

3. The Court below was in error in holding that the 
conditional limitation to appellants was void for repug¬ 
nancy to the devise to the appellee, and that appellee took 
an indefeasibly vested fee simple estate upon attaining the 
age of 40 years. 

4. The Court below was in error in holding that the 
time of death contemplated by the testator in paragraph 
fourth should be construed as death before reaching the 
age of 40 years and that the executory devise to appellants 
could be effective only in that event. 

SUMMARY OF ARGUMENT 

1. Intent Derived from Testator’s Language. 

The plain language of the will of Frank P. Burke-ex¬ 
presses his intention to give to his widow an estate for life 
or during widowhood; to his son a remainder in fee, de¬ 
feasible upon his death without children surviving; with 
a conditional limitation over to appellant charities in that 
event. Trustees were designated to carry out that inten¬ 
tion, whose title and duties were necessarily to persist 
until the death of the son determined the necessity for sale 
for the benefit of appellants. 
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2. Validity of Intent of Appellants. 

The conditional limitation in favor of appellants is pre¬ 
cisely the kind of interest defined by D. C. Code Section 
45-811, sanctioned by 45-104, and protected by 45-814. 

3. Nature of Appellee’s Interest. 

The fee simple estate given to the appellee is not an 
absolute, but a qualified, fee simple. These are the only 
degrees of fee simple estates recognized in this jurisdiction 
(Code, 45-803), and a fee can be absolute only in the ab¬ 
sence of any qualifications regardless of what redundant 
and tajftological language may be used. To construe the 
estate as absolute rather than qualified, important and sub¬ 
stantial portions of the will must be completely disre- - 
garded, in violation both of the clearly expressed intention 
of the testator and of well settled principles of iaw. 

4. Power of Disposition in Appellee Not Properly 
Inferred. 


The first condition annexed to the devise to appellee, 
that he should have nothing but the income from the prop¬ 
erty until he reached the age of forty, was intended as a cur¬ 
tailment of the interest which would otherwise have been 
created, and the terms reinforcing this curtailment should 
not be distorted into an enlargement of that interest. Even 
assuming that an intention to create an absolute power of 
disposition of the estate could be found, such power would 
be in the trustees as a matter of discretion and not a per¬ 
sonal right or power in the appellee either to sell or devise 
the estate or to appoint it after his death. 
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5. Power of Disposition Not Destructive of Appellants’ 
Interests. 

In any event, a power of disposition in the appellee would 
not render the conditional limitation to the appellants void 
in its inception. The contrary rule adopted by the Court be¬ 
low has been rejected by eminent legal scholars and ex¬ 
pressly abrogated in this jurisdiction by Code Section 
45-814. 

6. Limitation to Appellants Not Intended to Determine 
Until Death of Appellee with Surviving Children, When¬ 
ever It May Occur. 

The plain and natural meaning of the words “in the event 
my said son shall die without leaving any children” is that 
the limitation to appellants conditioned on that event shall 
take effect upon such death whenever it may occur. This 
has been recognized and given effect both by the Supreme 
Court and by this Court, as well as by the highest Court of 
England. The constructional preference for referring the 
death to an earlier period followed in other jurisdictions 
has not been definitely adopted in this jurisdiction, rests 
upon no compelling considerations of public policy, and is 
contrary to the intent of Code Section 45-205. In this case, 
the intent of the testator is so plain that application of such 
a rule of construction is neither called for nor justified, and 
would do violence both to cardinal principles of construc¬ 
tion enunciated by the Supreme Court and to the prefer¬ 
ence for validation of charitable bequests and devises recog¬ 
nised by this Court. 
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ARGUMENT 

As said by Chief Justice Marshall: 

“The first and great rule in the exposition of wills 
(to which all other rules must bend) is that the inten¬ 
tion of the testator expressed in his will shall prevail, 
provided it be consistent with the rules of law.” (Smith 
v. Bell, 6 Pet. 68, 8 L. ed. 322.) 

Looking first to the will of Prank P. Burke, it is too 
clear for question that by paragraph second he gave to his 
widow an estate for life, subject to defeasance by her re¬ 
marriage. By paragraph third he gave the remainder up¬ 
on the death or remarriage of his widow to his son, appellee 
here, in fee simple. However, by paragraph fourth he 
equally, clearly and unequivocally provided that the fee 
simple interest given to his son should terminate in the 
event that the son “should die without leaving any chil¬ 
dren”, in which case “all my real property shall be sold”, 
and the proceeds divided among the appellants. By para¬ 
graph ninth the testator designated trustees “to carry 
out the provisions of this, my Last Will and Testament”. 

Does the scheme of these provisions, taken as a whole, 
and the several interests attempted to be created thereby, 
contravene any rule of law? Appellee contended, and the 
Court below decided, that it does, because the conditional 
limitation of paragraph fourth is “repugnant” to the es¬ 
tate devised to appellee by paragraph third. 

In support of this conclusion, two points were stressed: 
first, the strength of the terms employed in paragraph 
third—“to him, and to his heirs forever, absolutely, in fee 
simple”; and second, the proviso appended thereto “that 
he shall enjoy the income only, from my said real prop¬ 
erty and shall not get possession of, nor shall he spend any 
of the principal of my estate, until he shall have reached 
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the age of forty years”, from which is inferred an inten¬ 
tion to give the appellee an absolute power of disposition 
upon his reaching the age prescribed. 

As to the first point, there can be no estate of inheritance 
in this jurisdiction except a fee simple (D. C. Code, 45-802) 
and the use of several terms to create such an estate can 
have no different result than would the use of any one of 
them. The only degrees of fee simple estates are absolute 
and qualified fee simples, (D. C. Code, 45-803) and it is 
submitted that the sole distinguishing feature of the two 
classes is the presence or absence of a qualification: in 
other words, the only method of creating an absolute fee 
simple estate is by granting a fee simple and appending 
no qualification thereto. In the will of Frank Burke, para¬ 
graph fourth unquestionably was intended as a qualifica¬ 
tion of the fee simple estate granted by paragraph third, 
and it is a qualification of a type'well known to the law— 
a conditional limitation as defined by D. C. Code 45-811, 
and as expressly permitted by Section 45-104. 

But, it was urged by appellee and concluded by the Court 
below, that in this instance the conditional limitation of 
paragraph fourth is void, by reason of the second point 
mentioned above— i. e. f the absolute power of disposition in 
the appellee inferred by the Court from the concluding 
proviso of paragraph third—“that he shall enjoy the 
income only, from my said real property, and shall not get 
possession of, nor shall he spend any of the principal of my 
estate, until he shall have reached the age of forty years.” 

To this there are three answers: one in logic, one in the 
context, and one in law. 

Logically, it seems a strange process of reasoning that 
infers from a provision clearly intended as a curtailment 
of the rights which would otherwise have been vested in 
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appellee by the preceding portion of paragraph third, an 
enlargement of the rights which he would have had if no 
curtailment had been expressed. Yet upon analysis this 
will be seen to be exactly the effect of the Court’s ruling. 
If the third paragraph had stopped after the words “in 
fee simple” and been followed immediately by the 
fourth paragraph, certainly no “repugnancy” could have 
been claimed except what is necessarily involved in every 
conditional limitation or executory devise. Add the words 
“with the provision, however, that he shall enjoy the in¬ 
come only, from my said real property—until he shall have 
reached the age of forty years”, and it is obvious that the 
testator was definitely limiting, curtailing or decreasing, 
the incidents of the fee simple estate devised to his son. In 
this light, it is submitted that the more reasonable inter¬ 
pretation of the words “and shall not get possession of, 
nor shall he spend any of the principal of my estate” is 
that they were used by the testator to reinforce and em¬ 
phasize the limitation expressed by the words “that he 
shall enjoy the income only”, rather than to enlarge or 
expand the property rights of his son to something greater 
than he would have had if there had been no proviso at 
all. 

The conclusion of the Court below is.also erroneous in 
that it gives unduly conclusive effect to the words of para¬ 
graph third alone, without referring them to the related 
provisions of other portions of the will, in violation of the 
well-established principle that in finding the intention of 
the testator every word is to have effect, and that con¬ 
flicting provisions should if possible be reconciled and the 
intention be collected from the whole will. (Smith v. Bell, 
supra; Am. Law Institute, Restatement of Property, Sec. 
242, Comment C, Illustration 1.) Nowhere in the opinion 
of the Court below” is any notice taken of the provisions 
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of paragraph ninth, whereby the testator appointed trus¬ 
tees “to carry out the provisions of this, my Last Will and 
Testament.” Nowhere in the whole will are any provi¬ 
sions requiring or even reasonably permitting the inter¬ 
vention of a trustee except in the provisions of paragraphs 
second, third and fourth. If, therefore, paragraph ninth is 
to be given any effect at all it must be by reading it with 
those paragraphs, to the effect that the testator intended 
the trustees to have the legal title to his real estate, 
throughout the time necessary to ensure its devolution in 
accordance with the express terms of those paragraphs, 
until the death of Francis Edward Burke determined the 
necessity for sale for the benefit of appellants as directed 
by paragraph fourth. Under this reading the alleged 
power of disposition inferred from the restrictions of para¬ 
graph third, if such an inference can properly be drawn, 
would become at most a discretionary power in the trus¬ 
tees to invade the corpus for the benefit of appellee. 

Finally, even conceding that the Court below correctly 
interpreted paragraph third as conferring an unlimited 
power of disposition after the age of forty, it is submitted 
that the legal conclusion that the conditional limitation in 
paragraph fourth was therefore void is erroneous. The au¬ 
thority relied on by the Court below was Howard v. Carusi, 
109 U. S. 725, 27 L. ed. 1089. Without entering into pro¬ 
longed discussion of the differences between the will in 
that case (in which the executory devise held void was in 
merely precatory language, and followed an express pow¬ 
er of disposition either by devise or by sale) and the will 
of Frank Burke, appellant submit that it is no longer the 
law of this jurisdiction, because Congress has by statu¬ 
tory enactment abrogated the rule stated in that case. D. 
C. Code, 45-814, provides in plain language that no ex¬ 
pectant estate shall be adjudged void in its creation be¬ 
cause of any express provision made by the creator of the 
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estate under which the expectant estate might or could be 
defeated or barred “by any alienation or other act of the 
owner of the intermediate or precedent estate.” 

This statute is substantially identical with Section 57 of 
the New York Real Property Law (Consol. Laws of New 
York (1939) Ch. 50, Sec. 57) from which law most of the 
sections of chapters 1 and 8 of Title 45 of our Code were 
taken. In Leggett v. Firth, 132 N. Y. 7, 29 N. E. 950, it was 
expressly held by the highest court of that State that the 
statute abrogated the common law rule that a valid execu¬ 
tory devise must have the element of indestructibility and 
that a power of disposition in the owner of the prior estate 
would invalidate it. 

Davids’ “New York Law of Wills” (Edw. Thompson 
Co., 1924) Sec. S24, cites Leggett v. Firth, supra , as hav¬ 
ing definitely settled the effect of the statute in question 
to abrogate the rule invalidating a gift over after a gift 
with power of disposition. 

Tiffany, Real Property (Callaghan & Co., 1912 ed.) in 
a footnote (n. 231 p. 331) critical of the underlying basis 
of the rule in question, remarks “The New York Courts 
have, it appears, availed themselves of a statutory provi¬ 
sion to overthrow the rule thus established by the earlier 
decisions,” citing Leggett v. Firth, supra. 

Woerner, American Law of Administration, 3d ed., par. 
439, p. 1483, also discusses the rule, and the difficulty of 
finding logical justification for it, and inserts in a foot- 
. note, “It was held in Leggett v. Firth, 53 Hun. 152, that 
in New York the common-law rule is now abrogated by 
statute.” 

In view of this array of authorities it is submitted that 
the unsupported conclusion of the court below (Memoran¬ 
dum Opinion, App. 14) that the Code section relied on 
covers a “somewhat different point” is wholly erroneous. 
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Both the clear language of the statute and the interpreta¬ 
tion by the highest court of New York of the statute from 
which it was adopted require the conclusion that the stat¬ 
ute validates exactly the kind of disposition which was 
made by Frank P. Burke for the benefit of appellants. 

The Court below said (App. 14): 

‘‘This statutory provision, however, covers a some¬ 
what different point than the rule that once a fee sim¬ 
ple absolute is given it may not thereafter be dw cu.'t’i 
down.” 

The “rule” so stated by the Court is not enunciated in 
Howard v. Carusi, supra, nor in any other case of modem 
times in any jurisdiction so far as known to counsel. (See 
57 Am. Jur. 873, Sec. 1320). The Court no doubt had in 
mind the often-stated proposition that “When any inter¬ 
est or estate is created in a will or other instrument in 
clear and definite language, such interest or estate is not 
lessened or nullified except by the use of equally clear and 
definite terms.” Evans v. Ockershausen, 69 App. D. C. 285, 

100 Fed. (2d) 695; see also annotation 46 ALR 781. In 
this case the language of paragrapli fourth fully meets the 
test laid down. 

It is further submitted that the validity of the con¬ 
ditional limitation in this case is supported by reason and 
by the current trend of the law. In addition to the criti¬ 
cisms of the rule of Howard v. Carusi, supra, voiced by 
Tiffany and Woerner in their works above cited is a well- 
considered judicial repudiation of it in Andrews v. Roye, 

12 Rich. Law (S. C.) 536; and the following denunciation by 
Professor John Chipman Gray: 

Gray, Restraints on Alienation, 2d ed. 

“74b. The establishment of this doctrine is an in¬ 
teresting instance of what naturalists call a reversion 
to a primitive type. In the barbarous stages of law, 
courts thwart the intention of parties to transactions 
ibv rules and restrictions which are not. based on con- 
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siderations of public advantage, but are formal, arbi¬ 
trary, and often of a quasi sacred character. The 
process of civilization consists in the courts endeavor¬ 
ing more and more to carry out the intentions of the 
parties or restraining them only by rules which have 
their reason for existence in considerations of public 
policy * * * 

“74c. A gives a piece of land to B and his heirs, 
and says, ‘you may do with this just as you please, in 
life or by will, but if you do not part with it, and do 
not devise it, it shall go to C.’ This gift to C is bad. 
Why? What are the reasons given? They are, first, 
that the Grift over is repugnant; second, that the pas¬ 
sage of a fee simple on death of the tenant intestate 
to the heirs is a necessary incident of the estate; third, 
that an executory devise contingent upon a circum¬ 
stance which it is in the power of the first taker to 
prevent happening is void. The first is the reason 
originally given: the second is the reason given by Fry, 
J., in Shaw r v. Ford (7 Ch. D. 669, 673); the third is 
Chancellor Kent’s. But these are only words. They 
merely mean that the courts have set up a certain rule, 
and that the proposed provision is inconsistent with 
it; but why that rule should be set up, what interests 
are forwarded by it, how it helps the well-being, moral 
or material, of the community, the courts never show, 
and, to do them justice, never attempt to show. In the 
hundreds of pages in the reports on this subject, there 
is no suggestion that this rule tends to promote any 
good object * * • 

“74f. The peculiarity of this doctrine is its modern 
origin. It makes its first appearance in Ide v. Ide, 5 
Mass. 500, in 1809, when it was founded upon a mis¬ 
understanding of the case of Attorney General v. Hall, 
Fitzg. 314. No judge has ever given a rational reason 
for its existence, and several judges, e. g., Lord Truro, 
C., in Watkins v. Williams, 3 Macn. & G. 622, 629; Fiy, 
J., in Shaw v. Ford, 7 Ch. D. 669, 673; Parker, J., in 
Eaton v. Straw, 18 N. H. 320, 331, have spoken of it 
with thinly-veiled contempt. In many states, as the 
above-cited cases show, the doctrine has become a rule 
of property, and is past help by the Courts; but in 
those jurisdictions where it has not already taken root, 
it would seem to deserve consideration whether this 
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pseudo-archaic and vexatious doctrine should be al¬ 
lowed to establish itself * * *” 

Pinal demonstration of the effects of the criticisms of 
Professor Gray and others is found in the Restatement of 
Property, where under Comment g, Sec. 406, Illustration 
11 is as follows: 

4 4 11. A, owning Rlackacre in fee simple absolute, 
makes an otherwise effective conveyance thereof ‘to B 
and his heirs but if B dies without issue living at his 
death and if Blackacre has not been conveyed by B, 
then to € and his heirs’. The executory interest limited 
in favor of C is valid and he will come into possession 
of Blackacre on B’s death if B has no issue then living 
and if B has not during his lifetime conveyed the 
land.” 

As a secondary basis for its decision, the Court below 
interpreted the condition of paragraph fourth of the will— 
“In the event that my said son, Francis Edward Burke, 
should die without leaving any children”—as contemplat¬ 
ing such death prior to his reaching the age of forty. Cen¬ 
tral Dispensary and Emergency Hospital v. Saunders, 165 

Fed. (2) 626,_U. S. App. D. C., and Pyne v. Pyne, 

154 Fed. (2) 297, 81 U. S. App. D. C. 11, are cited, as 
requiring that interpretation. 

It must be conceded that both those cases contain state¬ 
ments indicating the approval by this Court of the rule 
stated in Section 269 of the Restatement of Property, that 
under a limitation to B for life, remainder to 'C and his 
heirs, but if C dies without issue then to D, the construc¬ 
tional preference is for referring the death of C to the 
termination of the life tenancy. It is nevertheless sub¬ 
mitted that this case should not be governed by that propo¬ 
sition, for the following reasons: 

1. Neither of those cases presented the problem here 
before the court, i. e., whether the testator intended the 
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limitation of paragraph fourth to take effect upon the death 
of appellant without children, whenever it might occur, or 
only if that event occurred prior to the death of the life 
tenant, or prior to his reaching the age of forty years. In 
both the cases cited, the death had in fact occurred before 
that of the life tenant, and the only material question really 
before the Court was whether the death without issue meant 
death prior or subsequent to that of the testator. This wras 
expressly pointed out in the opinion in the Pyne case, which 
disclaimed any intention to choose between the two con¬ 
structions here involved, as did also the opinion in the 
Central Dispensary case. That the exact point here in 
dispute was not in fact considered in the Central Dis¬ 
pensary case is clearly shown by the fact that in the opinion 
of the Court Herrell v. Herrell, supra , was cited as a 
“similar holding”, w-hereas actually in Herrell v. Herrell 
there was no life estate, and the construction adopted was 
that death without issue meant such death at any time. The 
Herrell case, therefore, supports the position of the appel¬ 
lants in this case, rather than the position of the appellee; 
and Britton v. Thornton, 112 U. S. 526, referred to in the 
Emergency Hospital case as the basis for the Herrell case, 
cited with apparent approval the English case of O’Mahony 
v. Burdett, L. R. 7 II. L. 388, wherein the rule under consid¬ 
eration here was completely repudiated. 

2. Section 266 of the Restatement of Property states the 
general proposition that a limitation upon “death without 
issue” of a person takes effect upon the death of such 
person unsurvived by issue on or before some critical date 
which is either 

(a) whenever such death may occur; or 
( ; b) the time of the occurrence of a specific event, or 
other specific date, subsequent to the effective date 
of the creating instrument; or 
(c) the effective date of the instrument. 
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In the comment (d) under this section, the historical 
background of the several rules as to choice of these dates 
is summarized, and it is pointed out that in the English 
authorities death at any time, as in clause (a), is consid¬ 
ered to be the normal interpretation; and that the type (b) 
interpretation is largely an American product of the nine¬ 
teenth century. 

While lack of time for extensive research makes it im¬ 
possible to speak with assurance, counsel suggest that the 
principal foundation for the clause (b) construction, par¬ 
ticularly as embodied in section 269 and contended for by 
plaintiff in this case, is the English case of Edwards v. 
Edwards, 15 Beav. 357, decided in 1852. In that case, the 
Master of the Rolls promulgated the classification of the 
four types of limitations over upon death or death without 
issue which have been used by text writers and courts in 
this country ever since, and stated the governing rule in 
the fourth type to be as set out in Section 269 of the Re¬ 
statement. The classification was sound, and the rules 
stated appeared to be plausible, and in the maze of con¬ 
flicting decisions then perplexing courts and lawyers the 
apparent simplification and order suggested by this case 
stood out like a beacon. It is therefore easy to see how 
eagerly it must have been seized upon by text writers and 
courts of the time, and how, once grasped, it could rapidly 
attain the status of a settled rule of property not to be 
lightly overturned. 

However, in England, in two cases simultaneously de¬ 
cided in the House of Lords in 1874, the fourth rule of the 
Edwards case was thoroughly dissected, the authorities 
from which it purported to be adduced analyzed, and the 
case on that point expressly overruled as being wholly 
without basis in law and without reason in fact. The length 
and number of the opinions given (which were unanimous) 
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make adequate quotation here impossible, but the per¬ 
tinent portions of the syllabi are as follows: 

O’Mahony v. Burdett, L. R. 7 H. L. 388 (English 
& Irish Appeals 7 Law Reports 1874^5). 

“A bequest to A, and if she shall die unmarried or 
without children, to B, is an absolute gift to A, de¬ 
feasible by an executory gift over in the event of A 
dying, at any time, unmarried or without children. 
This construction can only be affected by a context 
which renders a different meaning necessary. 

“A gift to X for life with remainder to A, and if A 
dies unmarried or without children to B, is an execu¬ 
tory gift over, which will defeat the absolute interest 
of A in the event of A dying, at any time, unmarried 
or without children. 

“There is no rule of construction arising from pos¬ 
sible delay in the vesting of a gift, which controls the 
natural meaning of the terms of the bequest. 

“There is no authority that the words introducing a 
gift over in the case of the ‘death unmarried or with¬ 
out children’ of a previous taker, do not indicate, ac¬ 
cording to their natural meaning, death unmarried or 
without children at any time, or that the ordinary and 
literal meaning of the words used is to be departed from 
otherwise than in consequence of a context which ren¬ 
ders a different meaning necessary or proper.” 

lngra/m & McQueen v. Soutten, L. R. 7 H. L. 408. 

“A will contained bequests to daughters, failing 
whom and their issue living at their deaths, to sons, 
failing whom and their issue living at their deaths, to 
‘Mary H., her executors, &c, and in case Mary II. shall 
depart this life without leaving any issue of her body 
living at the time of her decease’ over: 

“HELD, that the natural meaning of these words 
was, the dying of Mary IL. without issue living at the 
time of her death, at whatever time that death might 
happen; on that event happening the fund went over. 

“And that there was no technical rule of construc¬ 
tion which prevented the words from being applied 
according to tins their natural meaning. 

“The rule of construction, known as the fourth rule, 
stated in Edwards v. Edwards, overruled.” 
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In 1884, we find the Supreme Court of the United States, 
in Britton v. Thornton, supra, stating: 

“But when the death of the first taker is coupled 
with other circumstances which may or may not ever 
take place, as, for instance, death under age or without 
children, the devise over, unless controlled by other 
provisions of the will, takes effect, according to the 
ordinary and literal meaning of the words, upon death, 
•under the circumstances indicated, at any time, whether 
before or after the death of the testator. O’Mahoney 
v. Burdett, above cited; 2 Jarman, Wills, Ch. 49.” 

The above extract was quoted, and considered as binding, 
by this court in Herrell v. Herrell, 47 App. D. C. 30. 

The only distinction between the Britton and Herrell 
cases and the case here before the Court is that in this 
case there was a preceding life estate. That this makes 
no difference is the effective holding of the 0’Mahoney 
case, which was the only case cited by the Supreme Court 
in the Britton case. It is therefore submitted that, in the 
absence of any contrary authority in this jurisdiction or of 
any ground for supposing that the Supreme Court did not 
approve the O’Mahoney case in toto, that case should be 
followed here. 

3. As amply shown by the two House of Lords cases 
referred to, and by Britton v. Thornton, and by Herrell v. 
Herrell, and indeed by Section 267 of the Restatement, the 
plain and natural meaning of the words “if B die without 
issue” or other words of similar import, is without leaving 
surviving issue at the time of B’s death, whenever that 
may occur. Whether or not the interest in B cut off by this 
expression be preceded by a particular estate in another 
person, the plain and natural meaning of the same words 
must be the same. The distinction made by the rule of the 
Restatement does not rest upon any difference in the sense 
or meaning of the words, but upon the rather arbitrary 
ground of the weight of mistaken precedents. Justification 



22 


is attempted upon tlie ground of the preference of the law 
for early vesting and early indefeasibility, but that ground 
was expressly repudiated by several of the Lords in the 
O’Mahoney case, and the comments in the Restatement 
clearly show that if the plain and natural meaning of the 
words used is so expressed that it cannot be denied, as by 
saying expressly “without leaving issue at his death when- 
even that occurs”, the rule is not applied. 

In contrast to the rule of Section 269 of the Restatement, 
and indicating the almost intinitesimal variations in lan¬ 
guage required to avoid its application, Illustration 4 under 
Section 238 states the following proposition: 

“4. A, owning Blackacre in fee simple absolute 
transfers Blackacre ‘to B for life, remainder to C and 
his heirs, but if C dies without issue alive at his death, 
then over to D and his heirs’. B dies. C acquires 
forthwith a present estate in Blackacre which continues 
defeasible until C’s death.” 

Either this is a blatant inconsistency in the Restatement, 
or the addition of the words “alive at his death” to the 
phrase “dies without issue” is deemed sufficient to justify 
the “death at any time” construction rather than that 
required by Section 269. In the Burke will, the language 
“die without leaving any children” is more nearly equiva¬ 
lent to that in the above illustration than to the bare words 
“die without issue”, and it is therefore submitted that the 
interest of appellee here should accordingly be construed 
to remain defeasible until his death. 

4. D. C. Code, 45-205, requires the “death at any time” 
construction, rather than that which would refer the death 
to an intermediate period. The Court below construed that 
section as merely substituting definite failure of issue for 
the indefinite failure construction of the common law, but 
it is submitted that the statute goes beyond that. In com¬ 
ment b, Section 266 of the Property Restatement, it is ex- 
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pressly recognized that the early American prototypes of 
our statute, declaring a constructional preference for defi¬ 
nite rather than indefinite failure of issue, “must have 
meant definite failure of issue of the type described in 
Clause (a)”: viz, “whenever such death may occur.” The 
title of Section 45-205—“Die without issue or without leav¬ 
ing issue refers to time of death” indicates that the com¬ 
pilers of the Code, (acting under authority of Congress) so 
understood the local statute. 

Patterson v. McCormick, 177 N. C. 448, 99 S. E. 401; Mar¬ 
shall v. Marshall, 42 S. C. 436, 20 S. E. 298; and Simms v. 

$ 

Conger, 39 Miss. 231, 77 Am. Dec. 671, are examples of 
cases holding the effect of such statutes to be as indicated 
by the above comment, and not merely as suggested by the 
Court below. 

Such an interpretation of Section 45-205 is in no way at 
variance with any local decisions. Pyne v. Pyne, supra, 
involved, a will which took effect prior to the enactment of 
the Code, as did Herrell v. Herrell, supra, which is fully 
in accord with the position of appellants. In the Central 
Dispensary case, supra, the language of the will involved 
was so clear as not to require the application of any con¬ 
structional preference. (“In case my said son shall die with¬ 
out leaving lawful issue, the whole of my estate, after the 
death of my wife, shall pass and descend to my heirs at 
law.”) 

The Court below’ undertook to suggest a distinction be¬ 
tween the will here involved and the case contemplated by 
the statute on the ground that the Burke will refers to 
death “without leaving any children”, and not to death 
‘ * without issue. ’ ’ Of course the use of the word 11 children ’ ’ 
would eliminate any possibility of the indefinite failure of 
issue construction if that were still permissible, but other¬ 
wise the distinction seems to be one without a difference in 
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substance. If the rules applicable to “death without issue” 
are not applicable to death “without leaving any chil¬ 
dren”, then the other authorities relied on by the Court 
are no more applicable than is the statute. 

The only justification for the rule referring the time of 
death in such provisions as here under consideration to a 
point of time earlier than the ultimate death of the person 
named is that it gives effect to the alleged public interest in 
early indefeasibility. (See Comment j, Section 243, Re¬ 
statement of Property.) In this case the application of that 
rule would be squarely in conflict with the preference for 
that construction which renders the disposition contem¬ 
plated by the testator “legally more effective”, as set out 
in Clause C of section 243 of the Property Restatement. 
(See comment m.) It would also be squarely in conflict 
with the testator’s plain language as it would be read and 
understood by any intelligent layman, or as interpreted by 
the Supreme Court in Britton v. Thornton, supra, and by 
the highest judicial body of England in O’Mahony v. Bur- 
dett, supra, and by this Court in Herrell v. Herrell, supra. 

Most of all would the affirmance of the ruling of the Court 
below be squarely in conflict with the letter, spirit and in¬ 
tent of the opinion of Chief Justice Marshall in Smith v. 
Bell, supra. 

In its opinion, the Court below said (App. 13) “Para¬ 
graph Third of the will gave a fee simple absolute to the 
son. The gift is expressed in probably the strongest words 
known to the law * * * ” and held that the subsequent 
provision in conflict with that interpretation was there¬ 
fore void. In Smith v. Bell, Marshall said (6 Pet. 68, 76) 
“It must be admitted that words could not have been em¬ 
ployed which would be better fitted to give the whole per¬ 
sonal estate absolutely to the wife, or which would more 
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clearly express that intention,” but held that subsequent 
provisions in conflict with that interpretation had to be 
given effect. 

“If the first bequest is to take effect according to 
the obvious import of the words taken alone, the last 
is expunged from the will. The operation of the whole 
clause will be precisely the same as if the last member 
of the sentence were stricken out; yet both clauses were 
equally the words of the testator, are equally binding 
and equally claim the attention of those who may con¬ 
strue the will We are no more at liberty to disregard 
the last member of the sentence than the first.” (Id.) 

See also Restatement of Property, Sec. 246, declaring 
that in case of irreconcilable conflict between two disposi¬ 
tive clauses of a will the intent of the testator is to be de¬ 
rived from the latest, defined as the one nearest to the end 
of the instrument. (Blackstone’s Commentaries, Vol. n, 
380, is cited in Smith v. Bell, supra, to the same effect.) And 
see Board of Directors of City Trusts v. Maloney, 78 U. S. 
App. D. C. 371, 141 Fed. (2) 275, also holding that the con¬ 
struction of all instruments where charities are concerned is 
liberal in their behalf. 

In conclusion, and upon all the grounds and authorities 
hereinbefore set out, it is submitted that the plainly stated 
intention of Frank Burke, gathered from all the w T ords of 
his will, was that all his real property remaining at the 
death of his widow and son should enure to the benefit of 
appellant charities if there should then be no living de¬ 
scendants of his blood; that no positive rule of law would 
be violated by giving effect to that intention; and that a 
construction which would defeat that intention could only 
be reached by giving to rules of construction the effect of 
provisions of substantive law, in violation both of the 
clear and unambiguous language of the will and the letter 
and spirit of the controlling statutes of the District of 
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Columbia. For these reasons the decision of the Conrt be¬ 
low should be reversed and judgment entered in favor of 
appellants. 

Respectfully submitted, 

MARSHALL H. LYNN, 

Attorney for Appellant 
Parish Church of Kilcoman. 

ARTHUR J. PHELAN, 

Attorney for Appellants 
The Little Sisters of the Poor 
and St. Ann’s Infant Asylum. 

DANIEL W. O’DONOGHUE, JR., 

Attorney for Appellant 

St. Joseph’s Home and School. 







JOINT APPENDIX 


Case No. 10,146 


INDEX TO JOINT APPENDIX 


PAGE 

Complaint for Construction of Will. 1 

Exhibit “A”—Last Will and Testament of Frank 

P. Burke. 10 

Memorandum . 12 

Findings of Fact and Conclusions of Law.15 

Judgment . 18 

Notice of Appeal to the United States Court of Appeals 
for the District of Columbia.20 









1 


JOINT APPENDIX 


Case No. 10,146 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 

Foe the District of Columbia 


FRANCIS EDWARD BURKE, 1368 
wealth Avenue, Allston, Mass., 

vs. 


Common- 

Plaintiff. 


1. JAMES M. GREEN, Surviving Trustee under 
the Last Will and Testament of Frank P. 
Burke, deceased, 1737 Mass. Ave., NW, 
Wash'n, D. C. 

2. THE LITTLE SISTERS OF THE POOR, a 
corp’n, 2nd & H Streets, N. E., Wash’n, D. C. 

3. ST. ANN’S INFANT ASYLUM, formerly- 
known as St. Ann’s Orphan Asylum, a corp’n, 
2200 California St., N. W., Wash’n, D. C. 

4. ST. JOSEPH’S HOME AND SCHOOL, form¬ 
erly known as St. Joseph’s Male Orphan 
Asylum, a corp’n, Eastern Ave. & Bunker Hill 
Rd., Wash’n, D. C. 

i. PARISH CHURCH OF KILCOMAN, Clare- 
morris. County Mayo, Ireland, 

Defendants. 


C. A. No. 3776-47 
Filed Sep. 18, 1947. 


Complaint for Construction of Will 

1. The jurisdiction of this Court is invoked under its 
general power to hear and determine actions at law and 
in equity, as provided in Title XI, Section 306 of the Dis¬ 
trict of Columbia Code. 

2. The plaintiff, Francis Edward Burke, is an adult 
citizen of the United States, and a resident of Allston, 
Massachusetts. • 

3. The defendant, James M. Green, is an adult citizen 
of the United States, a resident of the City of Washington, 
D. C., and is sued in a representative capacity as surviving 
trustee under the will of Frank P. Burke, deceased. 
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The defendant, The Little Sisters of the Poor, is a 
religious and charitable corporation, organized and exist¬ 
ing under the laws of the District of Columbia, having its 
principal office at 2nd & H Streets, N. E., Washington, 
D. C. 

The defendant, St. Ann’s Infant Asylum, formerly known 
as St. Ann’s Orphan Asylum, is a religious and charitable 
corporation, organized and existing under the laws of 
the District of Columbia, having its principal office at 
2200 California Street, N. W., Washington, D. C. 

The defendant, St. Joseph’s Home and School, formerly 
known as St. Joseph’s Male Orphan Asylum, is a religious 
and charitable corporation, organized and existing under 
the laws of the District of Columbia, having its 
2 principal office at Eastern Avenue and Bunker Hill 
Road, Washington, D. C. 

The defendant, The Parish Church of Kilcoman, is a 
Roman Catholic Church, located as stated in the will of 
Frank P. Burke, deceased, in Claremorris, County Mayo, 
Ireland. 

All of said defendants, except James M. Green, afore¬ 
said, are sued as possible contingent beneficiaries under 
the said last will and testament of Frank P. Burke, de¬ 
ceased. 

4. Frank P. Burke, late a resident of the City of Wash¬ 
ington, D. C., died in said City on September 29, 1907, 
leaving a last will and testament, dated June 14, 1906, 
which was duly admitted to probate and record in the 
Supreme Court of the District of Columbia, now District 
Court of the United States for the District of Columbia, 
holding Probate Court, by order entered on October 10, 
1907, in Administration No. 14772. A copy thereof is hereto 
attached marked Exhibit A, and made a part hereof. 
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Said Frank P. Burke left surviving liim as his only heirs 
at law and next of kin his widow, Mary Elizabeth Burke, 
who died August 10, 1947, in the City of Washington, 
District of Columbia, without having remarried, and a 
son, the plaintiff herein, Francis Edward Burke, who 
is married, has no children, and is now of the age of sixty- 
four years. 

Under and by the terms of said will the defendant, 
James M. Green, and one Patrick J. Walshe, who died 
August 26,1932, were named as executors; they duly quali¬ 
fied under said appointment and administered, distributed 
and settled the personal estate of said testator, all as ap¬ 
pears more fully and at large in the probate proceedings 
hereinbefore mentioned, which are incorporated herein 
by reference. 

In and by said last will and testament it is provided, 
among other things, as follows: 

“Third: After the death or remarriage of my wife, 
Mary Elizabeth Burke, then it is my will and I so 
devise, that all my real property shall go to my son, 
Francis Edward Burke, to him, and to his heirs, for¬ 
ever, absolutely, in fee simple, with the provision, 
however, that he shall enjoy the income only, from my 
said real property, and shall not get possession of, nor 
shall he spend any of the principal of my estate until 
he shall have reached the age of forty (40) years. 

Fourth: In the event that my said son, Francis 
Edward Burke, should die without leaving any chil¬ 
dren, then it is my will, and I so devise, that all of 
my real property shall be sold, and that the proceeds 
thereof, shall be divided equally, share and share alike, 
among, first, My Old Parish Church, of Kilcoman, 
Claremorris, County Mayo, Ireland; second, the Little 
Sisters of the Poor, of Washington City, District 
of Columbia; third, St. Ann’s Orphan Asylum, of 
3 Washington City, District of Columbia; and fourth, 
St. Joseph’s Orphan Asylum, also of Washington 
City, District of Columbia.” 
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5. At the time of his death, said testator was seized 
of real estate located in the City of Washington, District 
of Columbia, as follows: 

(a) Sublots 79 and 83, in Square 247, improved by the 
Cumberland Apt . House, Thomas Circle, having a 
present assessed value as follows: 

Land .$ 71,832.00 

Building . 170,000.00 


$241,832.00 

and subject to an encumbrance of $30,500.00 

(b) Original lot 21 and the north 6.75 feet front of 
original lot 22, Square 252, improved by buildings 
at the southwest corner of 13th & H Streets, N. W., 
which was subsequently sold as hereinafter set 
forth. 

(c) West 23 feet front, by the full depth thereof, of 
original lot 12, Square 286, improved by premises 
1212 I Street, N. W. (Improvements now have been 
torn down and the vacant lot is now leased to the 
Capital Wall Paper Co.) having an assessed value 
as follows: 

Land .$14,400.00 

(d) Sublot 59, Square 332, improved by premises 2040 
10th St., N. W., at present leased to the Washington 
Amusement Co., having an assessed value as fol¬ 
lows: 

Land .$10,112.00 

Building . 3,400.00 


$13,512.00 

(e) South .46 of a foot of original lot 8 and the north 
20.17 feet front, by the full depth thereof, of sublot 
E, Square 349, improved by premises 308 10th St., 
N. W., which was subsequently sold as hereinafter 
set forth. 
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6. Under date of September 24, 1921, said Mary Eliza¬ 
beth Burke instituted proceedings in the Supreme Court 
of the District of Columbia, now District 'Court of the 
United States for the District of Columbia, in Equity No. 
39410, for the sale of one of the said pieces of real estate, 
namely, 

‘ ‘ South .46 of a foot of original lot 8 and the north 20.17 
feet front, by the full depth thereof, of sublot E, 
Square 349, improved by premises 308 10th St, N. W.” 

and by decree entered October 27, 1921, approval was 
given to the sale of same to Nathan Frank, for the sum of 
$19,000.00 cash. Said Mary Elizabeth Burke was appointed 
trustee to make the sale, with the provision that: 

“upon qualifying as such trustee and receiving the 
proceeds of such sale, the said Mary Elizabeth Burke, 
acting as such trustee, shall execute and deliver to the 
purchaser, Nathan Frank, the customary trustee’s deed 
in fee simple, and shall thereupon invest the net pro¬ 
ceeds of sale after making the disbursements herein¬ 
after provided for in United States Liberty Loan or 
Victory Bonds of such issue or issues as she may con¬ 
sider most desirable according to the market value 
thereof at the time of making such investment or in¬ 
vestments, which shall inure in like manner as pro¬ 
vided by the last will and testament of Frank P. 
Burke, deceased, to the use of the same persons who 
would be entitled to the said lands under the terms 
of the said will, and she shall accordingly retain as 
4 her own individual property and estate the income 
from time to time derived from such investment or 
investments without liability to render any account 
for such income, and shall hold the bonds in which 
such investments shall be made subject to the further 
order and direction of the Court.” 

Thereafter, under date of June 8,1923, said Mary Eliza¬ 
beth Burke instituted another proceeding in the Supreme 
Court of the District of Columbia, now District Court of 
the United States for the District of Columbia, in Equity 
No. 41380, for the sale of the following real estate with 
improvements; 
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44 Original lot 21 and the north 6.75 feet front of 
original lot 22, Square 252, improved by buildings 
at the southwest corner of 13th & H Streets, N. W., 
Washington, D. C.” 

and by decree entered July 26,1923, approval was given to 
the sale thereof to Charles P. Knapp for $150,000.00, of 
which sum $50,000.00 was to be in cash and the remaining 
$100,000.00 represented by promissory note or notes, se¬ 
cured by a first deed of trust on the property sold. There¬ 
under, said Mary Elizabeth Burke was appointed trustee 
to make the sale, it being further provided that: 

“upon qualifying as such trustee and receiving the 
proceeds of such sale, the said Mary Elizabeth Burke, 
acting as such trustee, shall execute and deliver to the 
purchaser, Charles P. Knapp, the customary trustee’s 
deed in fee simple, shall pay and reimburse herself 
all costs of this suit, as the same shall be taxed by the 
Clerk, including the amount of the premium upon 
her undertaking under tills decree if she shall give an 
undertaking, pay to her attorney of record in this 
cause an attorney’s fee of $350.00, and pay to Messrs. 
McKeever & Goss and P. J. Walshe, Inc., the brokers 
who negotiated the aforesaid sale, the usual broker’s 
commission amounting to the sum of $4600.00, and the 
cash proceeds of sale thereafter remaining in her hands 
she shall apply in curtailing the $50,000.00 first trust 
on Sub-lot No. 79, in Square No. 247, in the City of 
Washington, in the District of Columbia, improved by 
an apartment house known as the Cumberland, as 
set out in the eleventh paragraph of the bill, so that 
the same shall inure in like manner as provided by 
the last will and testament of Frank P.Burke,deceased, 
to the use of the same persons who would be entitled 
to the said lands hereby decreed to be sold, under the 
terms of the said will, and she shall likewise hold so 
much of the proceeds of such sale as shall be repre¬ 
sented by a promissory note or notes subject to the 
further order of the Court in the premises and so as 
to inure in like manner as provided by the last will and 
testament of Frank P. Burke, deceased, to the use of 
the same persons who would be entitled to the said 
lands hereby decreed to be sold under the terms of the 
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said will; and she shall accordingly retain as her 
own individual property and estate the income from 
time to time derived from the said notes and from any 
and all investments and re-investments of the proceeds 
thereof without liability to render any account for 
such income.’’ 

5 Mary Elizabeth Burke consummated the sales 

aforesaid, and, during her lifetime, filed annually a 
report in each of the above mentioned proceedings cover¬ 
ing the assets held by her in the place of the real estate. 
From the last accounts filed as of the year 1946, it appears 
that she held the following: 

In Equity No. 39410. 

U. S. Treasury Bonds, 3 %°/o 1956....$ 2,300.00 
Cash . 50.00 

In Equity No. 31380: x 

U. S. Treasury Bonds, 3%% 1956_$ 99,500.00 

Cash . 2.50 


Total .$101,852.50 

In addition to the foregoing assets in her hands, Mary 
Elizabeth Burke, managed, during her lifetime, in her own 
way all of the other said properties, and retained, as her 
own property, all income from the estate of her deceased 
husband. 

7. The plaintiff, Francis Edward Burke, contends that 
the said testator by the third clause of his will herein¬ 
before set forth, intended to create and created in him as 
his son an indefeasible fee simple estate subject only to 
the life estate in his mother, who is now deceased, and 
who never remarried following the death of her husband, 
father of this plaintiff. He further contends that the 
fourth paragraph of said will is totally invalid as a clear 
attempt upon the part of the testator to cut down and make 
defeasible the indefeasible fee simple estate theretofore 





8 


granted to plaintiff in Paragraph 3 of said will. He is in¬ 
formed and believes and upon such information and belief 
avers the fact to be that the other defendants, namely, the 
religious and charitable institutions named in the fourth 
paragraph of said will, may contend that plaintiff’s title 
devised to him by the third paragraph of the will herein¬ 
before mentioned, is a defeasible fee simple estate and sub¬ 
ject to divestiture in the event that he dies without leaving 
any children. 

Plaintiff further avers upon information and belief that 
the defendant, James M. Green, as aforesaid, is unable 
and unwilling to assume the duties of an active trustee and 
to conduct the necessary steps to be taken legally to obtain 
an interpretation by this Court as to the true meaning of 
the third and fourth paragraphs of said will aforesaid. 
Accordingly plaintiff desires the construction of this Court 
as to the character of the estate devised to him in the 
third paragraph of said will, and the construction of the 
Court as to the validity or invalidity of the fourth para¬ 
graph thereof in order that this plaintiff may know how 
he shall conduct himself with respect to whatever 
6 estate this Court finally determines the testator de¬ 
vised to him. 

Wherefore, the premises considered, plaintiff prays: 

1. That process directed to the defendants, James M. 
Green, surviving trustee, The Little Sisters of the Poor, 
St. Ann’s Infant Asylum, St. Joseph’s Home and School, 
and the Parish Church of Kilcoman, and that service by 
publication, or by substituted service, be had upon such, 
if any, of the defendants as are not personally served. 

2. That this Court will by its decree construe the third 
and fourth paragraphs of the last will and testament of 
said Frank P. Burke, deceased, with respect to the conten- 
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tions presented to the Court by this Complaint, that the 
said paragraphs may be made free and clear of doubt and 
that the estate taken by the plaintiff herein under the will 
aforesaid may be finally adjudicated and determined. 

3. That this Court may retain jurisdiction of this cause 
for such further relief by appointment of receiver or re¬ 
ceivers, trustee or trustees as the interest of this plaintiff 
or any of the defendants may require. 

4. For such other and further relief as to the Court may 
seem just and proper. 

(Sgd) FRANCIS EDWARD BURKE. 

William E. Leahy & Eugene B. Sullivan, 

Attorneys for Plaintiff, 

821 15th St., N. W., 

Washington, D. 0. 


County of Suffolk, 1 
State of Massachusetts. ( ss ** 

I, FRANCIS EDWARD BURKE, being first duly sworn, 
on oath depose and say that I have read the foregoing 
Complaint for Construction of Will by me subscribed and 
know the contents thereof; that the matters and things 
therein stated are true and those stated upon information 
and belief I believe to be true. 

(Sgd) FRANCIS EDWARD BURKE. 

Subscribed and sworn to before me this 17th day of 
Sept. 1947. 


(Seal) 


JOHN W. KINO, 
Notary PMic. 
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7 EXHIBIT “A”. 

LAST WILL AND TESTAMENT 
OF 

FRANK P. BURKE. 

1, Frank P. Burke, of Washington City, District of 
Columbia, being of sound mind, memory and understanding, 
mindful of the uncertainty of death, and desirous to settle 
my worldly affairs whilst I have strength and capacity, do 
make, publish and declare this, and none other, to be my 
Last Will and Testament, hereby revoking any and all 
Wills by me at any time made. 

First: After paying all my just debts and funeral expenses, 
it is my Will and I so devise that all the real property of 
which I may die possessed shall go to my wife, Mary Eliza¬ 
beth Burke, for the term of her natural life. But if my said 
wife, Mary Elizabeth Burke, should get married again, 
after my death, then it is my Will, and I so devise, that 
my said wife shall get only her dowser interest, in what¬ 
ever property owned by me at the time of my death. 

Second -• In the event that my wife, Mary Elizabeth Burke, 
should get married again, and should wish to obtain her 
dower interest out of my estate, then, it is my Will, and 
I so devise, that so much of my property, duly appraised, 
as may be necessary to pay my said wife, Mary Elizabeth 
Burke, her dower interest, shall be assigned to her, or 
sold, and any balance remaining from such sale or sales 
shall be applied to the interest of my estate. 

Third: After the death or remarriage of my wife, Mary 
Elizabeth Burke, then, it is my Will and I so devise, that all 
my real property shall go to my son, Francis Edward Burke, 
to him, and to his heirs forever, absolutely, in fee simple, 
with the provision, however, that he shall enjoy the in¬ 
come only, from my said real property, and shall not get 
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possession of, nor shall he spend any of the principal of 
my estate, until he shall have reached the age of forty (40) 
years. 

Fourth: In the event that my said son, Francis Edward 
Burke, should die without leaving any children, then it is 
my Will, and 1 so devise, that all of my real property shall 
be sold, and that the proceeds thereof, shall be divided 
equally, share and share alike, among first, My old Parish 
Church, of Kilcoman, Claremorris, County Mayo, Ireland; 
second, The Little Sisters of the Poor, of Washington City, 
District of Columbia; third, St. Ann’s Orphan Asylum, of 
Washington City, District of Columbia; and fourth, St. 
Joseph’s Orphan Asylum, also of Washington City, Dis¬ 
trict-of Columbia. 

Fifth: Independent of the preceeding bequests, I leave by 
this Will, to St. Matthews Church, of this City, the sum of 
Two hundred ($200.) Dollars. 

Sixth: I leave to St. Augustine’s Church, also of this City, 
the sum of Two hundred ($200.) Dollars. 

Seventh: To my four (4) god-children, Henry Hayden, 
Mrs. McGregory, known before her marriage as Annie 
Green, both of Washington City, District of Columbia; 
John Francis Toole, of Westport, County Mayo, Ireland, 
and Frances Patricia Walshe, also of Washington City, 
District of Columbia, the sum, to each of One hundred 
($100.) dollars. 

Eighth: It is my Will, and I so devise, that the sum of 
Five thousand ($5,000.) dollars, shall be given to St. 
Charles College, Ellicott City, State of Maryland; the in¬ 
terest of which sum of Five thousand ($5,000.) dollars, it 
is my Will, and I so devise, shall remain perpetually, for the 
purpose of educating a candidate of Irish Extraction, for 
the priesthood. 
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This bequest of Five thousand ($5,000.) dollars, to St. 
Charles College, it is my Wish, shall be paid out of my es¬ 
tate, in one or two years from the date of my death, or 
sooner, if the interest of my estate will not, in any wise, 
suffer thereby. 

Ninth: I declare it to be my Wish, that James M. Green 
and Patrick J. Walshe, both of this City, shall act as 
Executors and Trustees, for me, to carry out the provisions 
of this, my Last Will and Testament. 

In Testimony of all of which, I have hereunto set my 
hand and seal this Fourteenth day of June, in the Year of 
Our Lord, Nineteen hundred and six. 

(Sgd-) FRANK P. BURKE. (Seal) 

Signed, sealed, published and declared by Frank P. 
Burke, the above named Testator, as and for his Last 
Will and Testament, in the presence of us, who, at his 
request in our presence, and the presence of each other 
subscribed our names as witnesses hereto. 

(Sgd.) THOMAS J. DONOVAN, 
Address 308 Eye St., N. W. 

JOHN F. FITZGERALD, 
Address 1336 New York Ave., N W 

JOHN F. McMORROW, 

Address 1336 New York Ave., N. W. 


17 Memorandum 

(Filed Dec. 17, 1948.) 

This is an action for the construction of the will of 
Frank P. Burke, who died on September 29, 1907, and 
whose will was executed on June 14, 3906. 
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After creating a life estate for the testator’s wife, the 
will provides as follows: 

“Third: After the death or remarriage of my wife, 
Mary Elizabeth Burke, then it is my will and 1 so de¬ 
vise, that all my real property shall go to my son, 
Francis Edward Burke, to him, and to his heirs, for¬ 
ever, absolutely, in fee simple, with the provision, how¬ 
ever, that he shall enjoy the income only, from my 
said real property, and shall not get possession of, 
nor shall he spend any of the principal of my estate 
until he shall have reached the age of forty (40) years. 

“ Fourth: In the event that my said son, Francis 
Edward Burke, should die without leaving any chil¬ 
dren, then it is my will, and I so devise, that all of my 
real property shall be sold, and that the proceeds there¬ 
of, shall be divided equally, share and share alike, 
among, first, My Old Parish Church, of Kilcoman, 
Claremorris, County Mayo, Ireland; second, the Little 
Sisters of the Poor, of Washington City, District of 
Columbia; third, St. Ann’s Orphan Asylum, of Wash¬ 
ington City, District of Columbia; and fourth, St. 
Joseph’s Orphan Asylum, also of Washington City, 
District of Columbia.” 

18 The son, Francis E. Burke, referred to in the fore¬ 
going provisions of the will, is living and is about 
sixty-five years of age. He has no children. The ques¬ 
tion presented for decision is whether he took a fee simple 
absolute, or whether, in the event of his death without 
leaving children, the corpus is to be divided among the 
charities mentioned in paragraph Fourth of the will. 

Paragraph Third of the will gave a fee simple absolute 
to the son. The gift is expressed in probably the strongest 
words known to the law. There can be no doubt that the 
devise ls in fee simple. If paragraph Fourth is to be con¬ 
strued as creating an executory device in the event that 
the son should at any time die without leaving children, 
the provision is void. It is well settled that if a fee simple 
absolute is given, the gift may not thereafter be cut down 
by transforming it into a defeasible fee, with a gift over 
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in the event of defeasance, Howard v. Cantsi, 109 U. S. 725; 
Combs v. Combs, G7 Md. 11; Zeller v. McG-uckian (Md.) 58 
A. (2) 123; Foster v. Smith, 156 Mass. 379; Vaubel v. 
Lang, 81 lnd. App. 96, 105. 

It is asserted that the foregoing doctrine was abrogated 
by an Act of Congress (D. C. Code, 1940, Title 45, Section 
814). This statutory provision, however, covers a some¬ 
what different point than the rule that once a fee simple 
absolute is given, it may not thereafter be cut down. 

Under paragraph Third of the will, the son was to 
19 receive a fee simple absolute on arriving at the age 
of forty, and was to enjoy only the income prior to 
that time. The provisions of paragraph Fourth referring 
to the death of the son without leaving any children, must 
necessarily refer to his death prior to the time that he 
comes into possession of the fee simple estate, namely, 
prior to his reaching the age of forty (See Central Dispen¬ 
sary and Emergency Hospital v. Saunders (Ct. of App. 
D. C.) 165 F. (2d) 626; Pyne v. Pyne, 81 App. D. C. 11). 
Counsel seek to distinguish Pyne v. Pyne on the basis that 
the will there involved was executed prior to the enact¬ 
ment of the 1901 statute (D. C. Code, 1940, Title 45, Sec¬ 
tion 205). In the Central Dispensary and Emergency Hos¬ 
pital case, however, the will was executed subsequently 
to that time. 

The 1901 statute on which the charities rely provides, in 
effect, that the phrase “die without issue” as between mean¬ 
ing a failure of issue in the person’s lifetime or at the 
time of his death, on one hand; or an indefinite failure of 
his issue on the other hand, should be construed to mean 
the former, rather than the latter. Such a choice is not 
presented here. The question is whether the phrase means 
“died without leaving any children” at the time of his 
death; or, “died without leaving any children prior to 
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the age of forty years”. The latter interpretation seems 
proper, as the former would lead to the conclusion that 
paragraph Fourth is void. Moreover, the phrase used 
in the will is “without leaving any children”, while the 
statute refers to death “without issue”. Obviously, the 
words “children” and “issue” are not synonymous. 

Counsel urges that late English decisions no longer 

20 recognize the rule that was applied in the Central 
Dispensary and Emergency Hospital case and the 

Pyne case, supra. Insofar, however, as these English 
cases may differ from the decisions of the Supreme Court 
and of the courts of the District of Columbia, they are 
not binding in this jurisdiction, since they were decided 
subsequently to 1789. 

Accordingly, the Court reaches the conclusion that upon 
reaching the age of forty years, Francis E. Burke acquired 
the property in question in fee simple absolute and that 
the executory devise contained in paragraph Fourth of the 
will is ineffective and void. 

Counsel will submit proposed findings of fact and con¬ 
clusions of law, and proposed judgment in accordance with 
the foregoing ruling. 

/»/ ALEXANDER HOLTZOFF, 

United. States District Judge. 

December 17, 1948. 

21 Findings of Fact and Conclusions of Law 

(Filed Dec. 21, 1948.) 

This cause came on for hearing and the Court having 
heard argument by counsel representing the plaintiff and 
defendants, finds the facts and states the conclusions of 
law as follows: 
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FINDINGS OF FACT. 

1. Frank P. Burke died testate in the District of Colum¬ 
bia on the 29th day of September, 1907, leaving a last will 
and testament dated June 14, 1906, which was duly admit¬ 
ted to probate in the Supreme Court of the District of Co¬ 
lumbia on October 10, 1907, leaving surviving him his 
widows Mary E. Burke, and his son, Francis Edward Burke, 
plaintiff herein. 

2. Mary E. Burke died August 10, 1947, leaving a last 
will and testament which was duly admitted 'to probate in 
this Court, but which is not here involved in the matters 
and things presented for determination in this cause. 

3. The plaintiff herein, Francis Edward Burke, is the 
son of the testator, Frank P. Burke, and is the same 
Francis Edward Burke mentioned in the third and fourth 
paragraphs of the said Frank P. Burke’s last will and 
testament aforesaid. 

4. The said Francis Edward Burke is now living, hav¬ 
ing survived his mother, and is at present about sixty-five 
years of age. 

5. The said Francis Edward Burke is now married, but 
has no children. 

CONCLUSIONS OF LAW. 

1. Under the third paragraph of the last will and testa¬ 
ment of the said Frank P. Burke, Francis Edward Burke 
having attained the age of forty years, and now approxi¬ 
mately of the age of sixty-five years, is married, without 
children, and being still alive, took an indefeasible fee sim¬ 
ple upon his attaining the age of forty years. 

2. So much of the fourth paragraph of the will of Frank 
P. Burke as attempts to cut down the indefeasible fee there- 


17 


tofore ■devised to Francis Edward Burke, is void and of no 
effect in law. 

3. The said Francis Edward Burke takes, therefore, an 
indefeasible fee simple estate in all of the real estate de¬ 
vised to him under the will of his father, Frank P. Burke, 
and the charities, namely, My Old Parish Church, of Kil- 
coman, Claremorris, County Mayo, Ireland 1 ; the 
22 Little Sisters of the Poor, of Washington City, Dis¬ 
trict of Columbia; St. Ann’s Orphan Asylum, of 
Washington City, District of Columbia; and St. Joseph’s 
Orphan Asylum, also of Washington City, District of 
Columbia, took nothing. 


ALEXANDER HOLTZOFF, 
Judge. 

Approved as to form: 

Marshall H. Lynn, 

Attorney for My Old Parish Church of Kilcoman, Clare- 
morris, County Mayo , Ireland. 

Arthur J. Phelan, 

Attorney for The Little Sisters of the Poor, of Washing¬ 
ton City, District of Columbia-. 

Arthur J. Phelan, 

Attorney for St. Ann’s Orphan Asylum,, of Washington 
City, District of Columbia. 

Daniel W. O’Donoghue, Jr., 

Attorney for St. Joseph’s Orphan Asylum,, of Washing¬ 
ton City, District of Columbia,. 

Caesar L. Aiello, 

Attorney for Defendant James M. Green. 
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23 Judgment 

(Filed Dec. 21, 1948.) 

This cause came on for argument and counsel represent¬ 
ing plaintiff and the charities named in the fourth para¬ 
graph of the will of Frank P. Burke, as beneficiaries being 
present and fully arguing this cause, and it appearing to 
the Court that the said Francis Edward Burke survived 
his mother, the life tenant named in the will of Frank P. 
Burke, deceased, and has now attained the age of approxi¬ 
mately sixty-five years, is married, without children, and 
still alive, it is, by the Court, this 21st day of December, 
1948, 

ORDERED that Francis Edward Burke takes an in¬ 
defeasible fee simple in all of the real estate devised to 
him by his father, Frank P. Burke, in the last will and 
testament of the said Frank P. Burke, dated the 14th day 
of June, 1906, and more particularly under Paragraph 3 
thereof; and it is 

FURTHER ORDERED that the charities, namely, My 
Old Parish Church, of Kilcoman, Claremorris, Counity 
Mayo, Ireland; the Little Sisters of the Poor, of Washing¬ 
ton City, District of Columbia; St. Ann’s Orphan Asylum, 
of Washington City, District of Columbia; and St Joseph’s 
Orphan Asylum, also of Washington City, District of Co¬ 
lumbia, named as beneficiaries in the fourth paragraph 
of the said last will aforesaid, hereby take nothing. 

By the Court: 

ALEXANDER HOLTZOFF, 

Judge. 
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Approved as to form: 

Marshall H. Lynn, 

Attorney for My Old Parish Church of Kilcoman, Clare- 
morris, County Mayo, Ireland. 

Arthur J. Phelan, 

Attorney for The Little Sisters of the Poor, of Washing¬ 
ton City, District of Columbia. 

Arthur J. Phelan, 

Attorney for St. Ann’s Orphan Asylum, of Washington 
City, District of Columbia. 

D. W. 0 ’Donoghue, Jr., 

Attorney for St. Joseph’s Orphan Asylum, of Washing¬ 
ton City, District of Columbia. 

Caesar L. Aiello, 

Attorney for Defendant James M. Green. 
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24 Notice of Appeal to the United States Court of 
Appeals for the District of Columbia 

(Filed Jan. 19, 1949.) 

Notice is hereby given that the defendants, Piarish 
Church of Kilcoman, The Little Sisters of the Poor, St. 
Ann’s Infant Asylum, and St. Joseph’s Home and School, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the final judgment entered 
in this action on December 21, 1948. 

MARSHALL H. LYNN, 

1331 G. Street, N. W. 

Washington D. C. 

Attorney for Parish Church of Kilcoman. 

ARTHUR J. PHELAN, 

Colorado Building, 

Washington, D. C. 

Attorney for the Little Sisters of the Poor 
and St. Ann's Infant Asylum, 

DANIEL W. O’DONOGHUE, JR., 
Union Trust Building, 

Washington, D. C. 

Attorney for St. Joseph Home and School, 

Copy to: Wm. E. Leahy— 821—15 St. & 

McKenney, Flannery & Craighlll, 

901 Hibbs Bldg. 
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IN THE 


United States Const of Appeals 

For the District op Columbia Circuit. 


No. 10,146. 


PARISH CHURCH OF KILCOMAN, THE LITTLE 
SISTERS OF THE POOR, a corporation, ST. ANN’S 
INFANT ASYLUM, a corporation, ST. JOSEPH’S 
HOME AND SCHOOL, a corporation, Appellants, 

v. 

FRANCIS EDWARD BURKE, Appellee. 


Appeal from Final Judgment of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

Appellee concurs in the jurisdictional statement as set 
forth in appellants’ brief. 

STATEMENT OF THE CASE. 

It is believed that the Statement of the Case as set forth 
in appellants’ brief, together with Appendix, sufficiently 
presents the question to be determined. 
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STATUTES INVOLVED. 

Appellee will rely on the same statutes as are cited by 
appellants in their brief, with the addition of D. C. Code 
(1940) Sec. 45-201. 

STATEMENT OF POINTS. 

1. The clearly expressed intention of the testator was 
that Francis Edward Burke should take an absolute fee 
simple in the estate devised to him by his father after the 
estate devised to his mother, free and clear of any condi¬ 
tional limitation to appellants, provided he survived his 
mother and had attained the age of forty years. 

2. The Court below was not in error in holding that the 
time contemplated by the testator in Paragraph 4 should 
be construed as death before reaching the age of forty 
years, and that the executory devise to appellants could be 
effective only in that event. 

SUMMARY OF ARGUMENT. 

1. The plain language of the wall of Frank P. Burke ex¬ 
pressed his intention to give to his widow an estate for life 
during widowhood and to his son a vested remainder in fee, 
which ripened into and became an absolute fee simple upon 
his attaining the age of forty years, surviving his mother. 
No other construction or interpretation of that will can be 
valid without incurring an inherent repugnancy between 
the nature and character of the estate devised and that 
contended for by appellants. 

2. The absolute dominion given the beneficiary by neces¬ 
sary implication from the language used prevents any in¬ 
terpretation of the character of the estate devised other 
than that of an absolute fee simple, when the beneficiary 
survived his mother and had attained the age of forty 
years. 
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3. The will is to be construed in its entirety and the in¬ 
tent of the testator made effective. This is the paramount 
concern of the Court. Once that intent has been discovered, 
then it will be enforced unless contrary to some established 
rule of law. 

4. When the beneficiary outlived his mother and became 
forty years of age the event which the testator indicated 
to spring the limitation over had occurred. The estate de¬ 
vised then became an absolute fee simple. Any attempt to 
limit it was void as repugnant to the absolute character of 
that estate. 

5. The Court will construe the will to avoid repugnancy 
between its provisions. Construing the estate devised as 
an absolute fee simple avoids an inherent repugnancy which 
would otherwise exist between Paragraphs 3 and 4 under 
the appellants’ contention. 

ARGUMENT. 

The intent of the: testator is the primary and controlling 
fact to be found in the construction of every will. Any and 
all so-called rules of construction are but aids to the Court 
in finding that fact. Once found, that intent will be put into 
effect if it does not transgress some rule of law. Applica¬ 
tion of rules of construction frequently tends only to con¬ 
tuse. In the last analysis, in reaching the final determina¬ 
tion of what was the intent of a testator in any testamen¬ 
tary disposition, it will be seen that each case was decided 
upon the particular language used by the testator, with due 
reference to the surrounding circumstances and the purpose 
he had in mind in his disposition of the property he was 
attempting to make. Rules of construction are employed 
to that single objective and the Court is not sympathetic to 
achieve artificial results built upon those rules at variance 
with the testator’s wish, where no rule of law prevents dis¬ 
position in accordance with that plain intent. Cases are mul¬ 
titudinous. Support can be found for almost any asserted 



4 


interpretation of any devise. However, as stated above, 
upon closer study, the ultimate finding will be seen to turn 
upon what the Court, in the given case, determined to be 
the testator’s intent. It is that which will be enforced. 

In this case the intention of the testator can be given 
effect only in accordance with the Judgment found and pro¬ 
nounced in the Court below. The surrounding circum¬ 
stances which characterize the devise to the testator’s son 
clearly indicate the purpose of the testator. He intended 
to give his son an absolute fee simple estate. He intended 
it to take effect in his possession immediately upon the ces¬ 
sation of the preceding estate given his wife, and in his full 
enjoyment of all rights of complete dominion upon his at¬ 
taining the age of forty years. Any other construction 
violates the plain intent of the testator. The construction 
for which appellants contend must result in an inherent 
repugnancy which cannot be accepted. 

On approaching the correct interpretation of the third 
and fourth paragraphs of testator’s will, it is indisputable 
that the testator had in his mind as the primary objects 
of his bounty and concern his wife and his son. The tes¬ 
tator died on the 29th day of September, 1907, leaving a 
last will and testament dated June 14,1906, which was duly 
admitted to probate in the Supreme Court of the District 
of Columbia on October 10,1907. (Findings of Fact 1, Ap¬ 
pellants’ Brief and Joint Appendix, page 16). He left sur¬ 
viving him only his widow and his son (idem). Obviously 
then there were no other objects of his care and concern 
so close to him as his surviving spouse and his son. Francis 
Edward Burke, that son, now living, was a young man when 
nis father’s will was admitted to probate in 1907. He is 
now approximately sixty-five years of age. He was then 
in his early young manhood. His father’s concern that the 
estate which he left should be the source of care and sup¬ 
port for his surviving wife and son was the paramount in¬ 
terest which the testator had in mind and which he indi¬ 
cated in the will he drew. It is not reasonable to presume 
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that he would be more interested in the Old Parish Church 
of Kilcomen, in Ireland, or the charitable institutions in 
the District of Columbia than he would be in his own flesh 
and blood and the mother who bore his son to him. Had 
that interest in his old church or the appellant charities 
been so paramount as appellants represent, the testator 
could easily have indicated that degree of interest by prop¬ 
erly and clearly nominating them as primary objects of his 
purported bounty. The specific legacies which he be¬ 
queathed in the fifth, sixth, seventh and eighth paragraphs 
of his will indicate strongly the amount to which he wished 
his estate to be devoted for charitable purposes in any 
event. It was only on the contingency that the conditions 
which he laid down for the complete enjoyment of the abso¬ 
lute fee given his son should never be fulfilled that he de¬ 
sired his property, which naturally and by every reason¬ 
able intendment should pass to his son, should finally and 
upon that contingency go to charity. Eschewing legalistic 
analysis and confusing rules of construction and cases cited 
in their support, the plain and clear intent of this testator 
was that his son should come into the unrestricted enjoy¬ 
ment and possession of the property which his father de¬ 
vised to him after his mother’s death, provided he reached 
that age of maturity which his father fixed for him to at¬ 
tain before he should assume the full control and manage¬ 
ment of the principal of that property he was giving to 
him. To impress upon that plain intent any technical limi¬ 
tation denying the son the full benefit of what his father 
plainly gave him, would thwart the clear wish of the tes¬ 
tator and render ineffectual the estate he devised. 

The will speaks some knowledge of estates in law. It also 
discloses as well knowledge of what the testator owned and 
what property he desired to pass. It is very evident that 
he wished his wife to enjoy his real property for the term 
of her natural life and widowhood. This provision for his 
spouse was made clearly in the first and second paragraphs 
of his will. After her death or remarriage, it was plainly 
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the testator’s intent that his property should pass to his 
son, the other and then the only surviving object of his 
bounty. It is noted that the testator provided for the con¬ 
tingency of his wife’s remarriage following his death. He 
made provision for assignment to her of her dower and, 
if it were necessary in assigning her dower, he directed that 
so much of his estate should be sold to accomplish that end 
‘‘and any balance remaining from such sale or sales shall 
be applied to the interest of my estate”. (Will, Paragraph 
2, Joint Appendix, Page 10.) Application of that balance 
“to the interest of my estate” obviously meant to be held 
and distributed in accordance with the testator’s further 
direction. To that end he not only appointed executors but 
authorized them to act also as trustees to “carry out the 
provisions of this, my last will and testament. (Will, Para¬ 
graph 9, Joint Appendix, Page 12.) This appointment of 
trustees, when read with the direction to sell in order to 
assign dower, sheds light and purpose upon the further 
provision that his son “shall enjoy the income only from 
my said real property and shall not get possession of nor 
shall he spend any of the principal of my estate until he 
shall reach the age of forty (40) years” contained in the 
third paragraph. His surviving spouse was thus protected 
amply. While she lived the life estate given secured her. 
There was no need to protect the management and control 
of the absolute fee so long as she lived and remained un¬ 
married. The income was hers. He trusted his wife. The 
will is silent as to any provision for the support of his son 
during his surviving wife’s life and widowhood. He knew 
the mother would care for her son. 

The will indicates the testator knew how to create a life 
estate. He knew how to limit the term during which he 
wished his surviving spouse to enjoy his property. He 
knew about dower and provided for its assignment in the 
event of her remarriage. He knew fully the limitation of 
the estate he wished his wife to have and the conditions 
under which she should retain it during the period for 
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which he had devised it. He restricted the beneficial in¬ 
terest which his wife might have in his property upon the 
contingency of remarriage to her dower interest and that 
only. He provided for the due appraisal of so much of his 
property as might be subjected to the payment of that 
dower interest in the event she remarried. After provid¬ 
ing for the sale of so much of that property as might be 
necessary to meet the requirements of dower, he protected 
the remaining balance of any monies from sale and directed 
how that should be applied. The will then plainly shows 
the clear intent of the testator’s wish to perform fully the 
obligation which he owed to his surviving spouse as one of 
the two paramount objects of his bounty. 

Having surveyed circumstances as they existed when he 
executed his will and provided against the contingencies 
he saw might and must happen in the future, to wit, his 
wife’s remarriage and death, he then made full and com¬ 
plete provision for his son, as the then sole primary object 
S of his bounty. It is not reasonable to presume that the 
testator would have less regard for his obligation of father¬ 
hood than he had already evidenced with respect to his 
duties as husband. But his son was then a young man. 
He wished his son to possess and enjoy his property after 
his mother’s death, but he showed concern not finally to 
entrust it to him with full and complete control over it 
until he had arrived at what the testator believed to be an 
age of riper maturity than that he had reached when the 
testator’s will took effect. Accordingly he made the pro¬ 
vision that he could not “ get possession of nor shall he 
spend any of the principal of my estate, until he shall have 
reached the age of forty (40) years.” He intended cer¬ 
tainly that his son should be his sole devisee in the event 
that he survived his mother and attained the age of forty 
years. No stronger words are known in the law than those 
he employed to express that intent. Appellants character¬ 
ize the expression -of the creation of this absolute fee sim¬ 
ple estate given as tautological. It is fairer and more -just 
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to this testator to observe that he not only used the strong¬ 
est words which he could use in the law to express his intent 
but that he emphasized the character of the estate he was 
then creating for his son by repeating and reiterating the 
quantum and quality thereof in the words he employed. 
He was manifesting the same care for his son which he had 
exercised for his wife. His emphatic repetition in the de¬ 
scription of the duration of -the estate he was creating rivets 
his intent as to its absolute character. 

He had already shown he knew how to create a life estate 
in the earlier paragraphs of his will with regard to his wife. 
When it came to his son as the then ultimate, paramount 
and natural object of his bounty, he put beyond doubt any 
question as to the duration and quality of the estate he was 
devising to him. The law would have passed a fee, if no 
contrary intention appeared in the instrument of its crea¬ 
tion. (D. C. Code (1940) Ch. 45, Sec. 201.) But the tes¬ 
tator was not satisfied to rely on statutory creation. He 
preferred not to encourage indulgence in arguments later 
and after his death upon the construction of any such cre¬ 
ation by law and to which the statute permits invitation in 
its definition. He might have rested upon conventional 
phraseology traditionally sufficient to create a fee. He 
might have stopped with “to him and to his heirs;” or 
with the single words “forever” or “absolutely”, or with 
the phrase “in fee simple”. But he employed every word 
and phrase which was descriptive of the absolute fee which 
he wished to devise. No clearer evidence of intention 
should be demanded than this constant and repeated direc¬ 
tion to later attention with regard to the duration and 
quality of the estate he was transmitting. He was creat¬ 
ing an absolute fee simple. He was devising to his son 
“absolutely”. 

The plain intent of the testator to grant an absolute fee 
simple is indicated further by the provision limiting the 
enjoyment thereof which immediately followed its creation. 
The provision shows plainly that the testator not only 
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knew and wished irrefutably to create an absolute fee sim¬ 
ple for bis son but that be knew the attributes of such an 
estate and the rights which flow from its ownership and 
possession. He bad just created an absolute fee by way 
of vested remainder. Possession and complete control be 
knew were attributive rights of such an estate, flowing from 
ownership. However, not knowing bow long bis wife might 
live or remain a widow, and desiring that bis property 
might not be endangered in its integrity through the folly, 
inexperience or bad judgment of bis son while still a youth 
or be lost through fraud, chicanery or over-reaching prac¬ 
ticed upon him while still young, he wished wisely to pro¬ 
tect his son against the results of any such conduct how¬ 
ever arising. For this reason he postponed the full and 
unrestricted enjoyment and control of the principal of this 
vested remainder in fee until he arrived at the age of forty 
years. Obviously he believed his son would then have 
ripened to dependable judgment and have acquired suffi¬ 
cient experience so that he the testator felt with confidence 
his son at that age could then intelligently enjoy fully and 
completely the property which he had passed to him. After 
his son had arrived there, at the age of forty years he came 
into the full and complete enjoyment of an absolute and un¬ 
qualified fee simple. This provision made for suspension 
of full enjoyment, was made, in great part, for the son’s 
protection and secured to him that certainty of security 
which the testator believed he was giving by protecting his 
son against both himself and the world. This was his plain 
intent. He had already provided fully for his wife in every 
contingency he could foresee. He now did likewise for his 
son and he protected him fully. Any interpretation which 
would deny to this testator his declared appreciation of his 
obligation to the primary and paramount objects of his 
bounty, unjustly renders ineffectual that which the law 
seeks always to enforce, the intent of the testator. 

This devise is unusual not only in the emphasis employed 
in its creation, but also in the testator’s recognition of the 
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importance to be given to bis direction of the power and 
control which characterized the estate. Undoubtedly the 
testator intended that his son should have full, complete and 
absolute control of the principal of the estate after he at¬ 
tained the age of forty years. Up to that time his trustees 
could protect both him and that principal, in the event of 
his mother’s predecease or remarriage. After his mother’s 
death or remarriage and after he had become forty years 
of age, the son was then to have in him the complete domin¬ 
ion over that principal. At that age the testator had con¬ 
fidence in the maturity of his son’s discretion. He then gave 
him complete dominion over “all my real property.” He 
excepted none of it. Unlike many cases, frequently cited, 
this testator made no direction as to purpose, amount, dura- 
lion of time, or the manner in which, to which or for which, 
any or all of his real property might be used by his son, or 
mortgaged, sold, leased, or transferred by him after he 
attained that age. He left in his son then complete domin¬ 
ion over all. His son then had unlimited unrestricted con¬ 
trol over that principal to dispose of any or all of it as he 
saw fit. The testator made no provision for any balance 
of principal remaining undisposed of, a provision which 
appears in most of the cases which have raised difficulties 
of construction and in which life estates are created with 
power of disposition or even fees devised, with definite 
indication a fee was not intended to pass, because of a sub¬ 
sequent disposition is provided of any undisposed of or un¬ 
distributed balance or remainder. Having thus created a 
fee simple in the strongest language he could use, he the tes¬ 
tator here, gave his son expressly, when he became forty 
years of age, complete dominion and control over that prin¬ 
cipal, even to utter destruction. The discretion of his son 
then became the sole guide and limitation of his dominion. 
The clear and plain intent of the language of this paragraph 
of testator’s will compels the interpretation reached by the 
court below, that the estate devised was a fee simple abso¬ 
lute with duration unlimited and dominion uncontrolled 
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in the son, following the life estate by his mother and his 
attaining the age of forty years. 

It appearing beyond question that the fee simple ripened 
upon the occurrence of the contingency into the full right to 
dominion and enjoyment, any attempt to cut down that fee 
to a lesser or a different estate by limiting the rights which 
the law attaches to it or which the language of its creation 
secures, is repugnant and void. This is clear from the au¬ 
thorities. Tiffany, Ch. 33, Sec. 500; Page on Wills, Lifetime 
Ed. Vol. 3, Secs. 1123,1154. And any attempt to do this by 
interpretation or by limitation to convert the unqualified 
character of its absoluteness, w'hich both its creation and 
the law give to it, is to destroy the unlimited benefit of that 
fee which the testator clearly intended. This fee has none 
of the qualities of a base, determinable or qualified fee at 
common law. Tiffany, supra, Ch. 4, Sec. 81. The testator 
used no words of limitation in the language of its creation. 
He provided for it in a separate paragraph complete in 
uself. Admittedly a will must he read as a whole. Ad¬ 
mittedly subsequent paragraphs may vary earlier ones. 
However, such modification is indulged only when it is nec¬ 
essary to arrive at the intent of the testator. Admittedly, 
again, where repugnancy exists between prior and subse¬ 
quent paragraphs, authorities may be cited to the effect that 
the latter controls the former. But, again, courts never 
utilize this rule as a solution except when necessary to 
discover intent. The rule is as stated; the intent of the 
testator controls when once determined. All rules of con¬ 
struction are but aids to that end. If the words which the 
testator used in Paragraph 4 are repugnant to the estate 
granted in Paragraph 3, then they fail for repugnancy, and 
as this Court said in Pyne v. Pyne, 154 Fed. (2) 297,81 U. S. 
App. D. C. 11: 

“The basic, always controlling, rule in the construc¬ 
tion of wills is the intent of the testator. If that intent 
can be discerned in the language of the will, read, of 
course, in the light of the surrounding circumstances, 
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there is an end to the matter. If it cannot be so dis¬ 
cerned, the testator must be presumed to have intended 
the result which the law has theretofore attached to 
the language which he chose to use. ’ ’ 

However, courts are careful to ascertain the intent of 
the testor and give full force and effect to the intent as 
expressed in all paragraphs of a testamentary instrument. 
If here such effect can be given without indulging the re¬ 
pugnancy induced by the interpretation for which the ap¬ 
pellants contend, then the Court will adopt a construction 
which avoids that result. If appellants’ asserted interpre¬ 
tation for which they contend is correct, it necessarily fol¬ 
lows that the testator never intended what he said, and said 
so strongly but intended something else. With the knowl¬ 
edge of the circumstances in which this will was executed, 
il would be unreasonable to presume that the testator did 
not intend his son to have what he devised him and enjoy 
it as he intended he should. The body of the will contra¬ 
dicts such a presumption. Obviously the testator did not 
intend to create a life estate in his son. If he had he would 
have used apt words to do so. He had already used them 
in preceding paragraphs to accomplish that result with 
respect to his wife. Yet the beneficial enjoyment of the 
estate which the appellants contend was created in fact is 
no greater than that of a life estate. If the words of the 
fourth paragraph are, to be treated as a limitation and not 
as substitutionary upon the happening of the contingency 
mentioned, to wit the son’s death under forty years of age 
and the estate devised in the third paragraph is but a base, 
qualified or determinable fee, to be cut off under the 
language testator used, then the son can never enjoy the 
full, complete and unrestricted dominion and control which 
his father pointedly gave him over the estate when he at¬ 
tained the age of forty years. The fee must be held to be 
in abeyance. Its quantum and character is and must re¬ 
main unknown until the son,—for whose sole full benefit and 
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unrestricted control the estate was created after he be¬ 
came forty years old, not only dies but dies without leaving 
children. The title to i ‘all” the real property of this testa¬ 
tor is, therefore, neither merchantable nor marketable. No 
matter what necessity may oppress the son, he cannot have 
recourse to it, although his father gave it to him to use in 
just such an emergency and to secure his welfare as that 
son saw fit. Rationalizing the contention of appellants, 
then, the estate for which appellants contend is so at vari¬ 
ance with that created by the expressed intent of the testa¬ 
tor that it becomes but an unworkable title, stripped of the 
unlimited utility, benefit and use which the testator intended 
it to be for his son. Obviously, the complete enjoyment 
which the father envisaged of the absolute fee which he 
was providing for his son, after he reached forty years of 
age, cannot fit into the frame of interpretation into which 
appellants would attempt to fit it. 

The interpretation made by the Court below, however, 
completely effectuates the intent of the testator, avoids all 
repugnancy, and gives to the son that full enjoyment of 
the absolute fee his father intended he should possess. Un¬ 
der the terms of the will there can be no question but the 
estate passed to the son by way of vested remainder. His 
possession of it was contingent upon the death of his mother 
or her remarriage. His full enjoyment of it was suspended 
until he became forty years of age. The testator could not 
know whether his son would live to that age. He could not 
know even how long his wife would survive him or whether 
she would remarry. But this he knew and expressed,— 
that he wished his son should have his estate in possession 
after his mother died or remarried and in full and complete 
dominion after he was of the age of forty years. But, as 
the testator could not have known either whether his son 
would outlive his mother or whether he would ever attain 
the age of forty years, he provided that, in the event of his 
son’s death without leaving children before he attained that 
age, the property should pass to charity. It is not difficult 
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lo interpret the intent of the father, at the execution of the 
will, when he was concerned with these uncertain events. 
He might have attached no suspension of enjoyment and 
control to the absolute fee he created. If he did, this might 
occasion the loss or destruction of all or part of his prop¬ 
erty. It would expose his estate possibly to his son’s folly 
and inexperience or the fraud and over-reaching practiced 
upon him by others, while still young and unable to protect 
himself against such practices. It is only natural to believe 
the father did not wish to see the result of perhaps the 
labor of his lifetime wasted, dissipated, diminished or de¬ 
stroyed by youth and inexperience. He wished to protect 
his estate and to preserve it even after he had gone, in so 
far as he could, in justice to the primary object of his 
bounty. It is reasonable to believe that he preferred the 
devolution of his property to charity, intact and still pre¬ 
served, rather than to chance its destruction, dissipation 
or loss. This intent is further clear and his purpose plain, 
when we observe the care with which the testator sur¬ 
rounded his son up to the attainment of forty years of age. 
He provided ample support in income and the guidance and 
supervision of trustees. His trust and confidence in his 
surviving spouse was sufficient to accomplish the same 
result while she lived. 

Thus the intent of the testator is fully discovered and 
effectuated. We read his will as he intended it should be 
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read. His son has the complete dominion in absolute fee 
simple over all of his father’s real property, following the 
preceding estate granted to Iiis mother and his attaining 
the age of forty years. Should, however, the son die before 
that time without leaving children, then since he left no 
children to take and there would be none living to fill his 
place as the natural object of his bounty, the testator wished 
the property to go to the charities indicated. 

To repeat: This testator never intended that his son 
shonld -want. Provision for his income nullifies that sug¬ 
gestion. Neither did he intend that, after his son had be- 
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come forty years of age, lie should come into an estate so 
restricted in enjoyment that it denied to him the benefit 
which it was the purpose- of the testator to assure. This will 
should not be interpreted to make of it an occasion to cre¬ 
ate the very condition which it was the plain intent of the 
testator to prevent ever occurring. When this father said 
he was giving to his son a fee simple he meant it. And he 
made it absolute by repeated and reiterated emphasis. 
Then he went further and published beyond doubt the 
character of enjoyment and control he wished his son to 
have of and over that estate. He gave him absolute domin¬ 
ion and control over it, after he attained the age of forty 
years. In other words, the testator was careful not only to 
protect the natural objects of his bounty, which were para¬ 
mount in his mind, but also to protect his estate. That 
protection he provided both for his wife and his son, lim¬ 
ited by her death or remarriage as to the former but un¬ 
limited as to the latter, if he should reach forty years of 
age and outlive his mother. Should he die before reaching 
the age of forty without leaving children, then the protec¬ 
tion of his estate, which the testator had in mind, prompted 
its devise to charity, since then there would be no natural 
object of his bounty to take. No other interpretation can 
give full force and effect to the intent this father had to care 
for his wife and son in the manner he arranged. 

The alternative interpretation proposed by appellants 
runs counter not only to the plain intent of the testator, but 
to the law. Authorities supra already pronounce that any 
attempt to limit, cut down or destroy an absolute fee simple 
once given is of no effect because of the repugnancy between 
such an attempt and the estate created and the rights which 
flow therefrom. The fee simple in this case was absolute, 
not qualified. No words of limitation of its absolute char¬ 
acter, either in duration or quality, can be found in the 
language of its devise save in the suspension of its full 
enjoyment of and control over principal until the benefi¬ 
ciary attains the age of forty years. The language of 
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Paragraph 4 is not the language of limitation. It is the 
language of substitution upon a contingency which, if it 
happens, must happen within the period of the duration of 
the preceding estate. Pyne v. Pyne; supra, Central Dis¬ 
pensary and Emergency Hospital v. Saunders, 165 Fed. (2) 
626. Zeller v. McGuckian, 58 A. (2) 123 (Maryland.) 

To attempt to convert that language into language of 
limitation is violative of the absolute character of the fee 
and fails for repungnancy as a matter of correct interpreta¬ 
tion, not as one deriving from another rule of law. Appel¬ 
lants point to Section 45-814 of the D. C. Code (1940) which 
protects an expectant estate from total invalidity in crea¬ 
tion but permits destruction of it in accordance with the 
terms of its creation. Necessarily an expectant estate must 
exist before the statute becomes applicable. If correct in¬ 
terpretation shows no expectant estate ever existed, then 
occasion for applying the statute does not arise. That is 
this case. There was no expectant estate created here. 

The statute cited has never been construed by this Court. 
There is a reference to it in Talty v. Talty, 40 App. D. C. 587, 
590. The dictum therein would tend to the interpretation 
that the expectant estate envisaged by the statute is such 
an estate as that which the preceding taker might destroy 
and has no reference to an attempted limitation over after 
the creation of an absolute fee simple. See Page on Wills, 
Supra, Vol. 3, Sec. 1134,1135. Leggett v. Firth, 132 N. Y. 7, 
29 N. E. 950, cited by appellants, was interpreting a devise 
in no way similar to the devise in this case. The interpre¬ 
tation of the statute was unnecessary for the Court to 
reach the conclusion at which it arrived. Under the devise 
in that case the Court had before it the testamentary dis¬ 
position familiar to many courts and present in many cases. 
Life estates with power of disposition or other estates of 
more extended duration, with the same power of disposition 
over the principal, require no statute such as cited by ap¬ 
pellants to preserve the limitation over, because the intent 
of the testator can usually be found and can be effectuated 
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by correct interpretation to give full force and effect to the 
entire will and to give to all beneficiaries what the testator 
expressed each should have, without destroying any expec¬ 
tant estate which the testator clearly expressed he wished 
to have preserved. Courts have disagreed among the vari¬ 
ous jurisdictions in what they determined to be the intent 
of the testator, but here we have no problem of a remainder 
left undisposed of or a balance remaining on the first 
taker’s death. Therefore, there is no occasion for the ap¬ 
plication of the statute whatever may be the correct inter¬ 
pretation of it. The purpose Congress intended it should 
achieve had for its primary object undoubtedly the pres¬ 
ervation of such estates which could be destroyed by some 
act of the first taker thereof in opposition to and at vari¬ 
ance with the expressed intent of the testator. This is clear 
from its terms. Here, however, appellants contend that the 
fee was subject to a conditional limitation, that the con¬ 
tingency upon which the limitation over should become 
operative should be construed strictly, literally, and by 
close adherence to the words creating it,—and this in direct 
conflict with the evident and clearly expressed intent of the 
testator. It is familiar law that a fee can be conditionally 
limited upon a fee and our Code so provides. D. C. Code 
(1940) Sec. 45-104. Neither this principle of law nor the 
bare verbiage of the Code answers questions of interpreta¬ 
tion made necessary in the construction of a will, and under 
the paramount principle that the intent of the testator must 
prevail if it contravenes no established rule of law. There 
can be no compromise of the absolute. Once the fee simple 
such as that created here is established as absolute in its 
character, then as this Court said in Pyne v. Pyne, supra, 
any subsequent provision after a gift of such an absolute 
gift has been made which attempts to cut down, limit or 
diminish its absolute character, or to create new methods 
for its descent or devolution is invalid because the law will 
not permit its violation and will leave the testator without 
relief. 
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The question in this case is solely one of interpretation: 
Was the fee in this case absolute? If it was, then the testa¬ 
tor had no control over its essential attributes given it by 
the law and which have become fixed as a rule of property. 
The fee in this case is indubitably absolute and its absolute 
character is emphasized by the full power, control and do¬ 
minion specifically given the beneficiary by his father after 
ne attained the age of forty years. There can, therefore, be 
no expectant estate within the meaning of the statute cited 
to occasion the application of the staute. None can be pre¬ 
served since none was created. Under the devise this bene¬ 
ficiary was given the complete all of an absolute fee. There 
was no remainder, unused or undisposed of balance remain¬ 
ing and subject to another bequest or devise to preserve 
which appeal may be made to the cited statute. Having 
been given “all” and the unrestricted, complete dominion 
over that “all”, there could not be even the scintilla of an 
estate recognized in the law remaining to the preservation 
of which statutory protection avails. And as to that kind 
of absoluteness, once the testator had given it, he had given 
all. He had given all of everything he owned before and 
dedicated that all to the supreme ownership of another. It 
is repugnant to interpret any vestige of remaining power 
or control in the testator which he could exercise by way 
of further controlling the devolution of that which he had 
placed beyond any power which he had in him further to 
control. After this beneficiary attained the age of forty 
years, any attempted direction of devolution of this abso¬ 
lute fee by the testator was repugnant to the devise and a 
contradiction in terms. And this with or without the statute 
cited. 

The effect of the cited statute and Leggett v. Firth , supra , 
in no way assails the correctness of the judgment in the 
Court below. Conceding a valid limitation of this fee ex¬ 
isted upon the contingency defined by the testator, the 
Court below correctly interpreted his will to mean that he 
wished the event, which would vitalize the contingency by 
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its occurrence into a limitation over, to occur before the 
beneficiary had attained the age of forty years. Otherwise 
the repugnancy mentioned above must result. 

As stated above, the application of the statute cited was 
in cases entirely dissimilar to that now before this Court. 
Simes on Future Estates, Tiffany supra, Ch. 6 Sec. 139, and 
Page on Wills supra, Vol. 3, Sec. 1136, sufficiently disclose 
the present state of the law governing in the majority of 
decisions. The following cases assist somewhat in disclos¬ 
ing a more complete understanding of the New York courts 
with respect to the statute and the rules than the simple 
citation of Leggett v. Firth, supra: Norris v. Beyea, 13 
N. Y. 273; Tillman v. Ogren, 227 N. Y. 5; Matter of Ithaca 
Trust Company, 220 N. Y. 437. The authorities are all col¬ 
lected by the text writers cited supra. This Court enforced 
the law of Indiana in Clow v. Rosier, et al., 49 Ap. D. C. 22. 
See also Howard v. Christie, 109 U. S. 725; 27 L. Ed. 1089. 
Should the Court be interested in similar statutes to that 
cited by appellants, see Tennessee Code, Sec. 7603, re¬ 
peated in Sec. 8093; Virginia Code, 1908, Sec. 2418, Virginia 
Code 1919, Sec. 5147; W. Va. Code 1931, Ch. 36-1-16. Illus¬ 
trative cases under Virginia and West Virginia Codes are 
Southworth v. Sullivan, 162 Va. 325; and Price v. Talking- 
ton, 126 W. Va. 263. 

The reasoning of these cases when read together, tends 
to the conclusion, consistent with sound reasoning, that any 
attempt to limit an absolute fee, when once granted or 
devised with absolute dominion over it specifically given 
as in this case, is void for repugnancy and that no 
attempted limitation conditionally of such a fee can 
become effective, when the event which springs the 
limitation can no longer occur, any more than if the 
limitation was illegal. ( Potter v. Couch, 141 U. S. 316: 
35 L. Ed. 732) The character of absoluteness is found 
in the absolute and complete dominion over the disposition 
of the fee in the donee thereof and where there are absent 
in the will any expressions of the testator with reference to 
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“balance remaining” or “whatever is undisposed of” or 
similar expressions, there can be no limitation over because 
the testator has already given away all he possessed with¬ 
out limitation. Where such expressions are used, however, 
the intent of the testator is clear, that he did not intend 
actually and factually to give all that he owned without 
limitation as to its control but retained still in himself the 
light to devise to another whatever the first taker may not 
have used up or transferred. Then a conditional limitation 
as to that might be and has been sustained, intent governing 
words and preserving the right to give as one pleases. In 
such a case the statute cited by appellants might become 
applicable. Here, however, since correct interpretation 
springs the absolute fee into the charities only in the event 
that this beneficiary should die before he attained the age 
of forty years, and since after he attained that age he had 
fulfilled every condition laid down by his devisor for his 
complete, unlimited and supreme ownership of all which 
his devisor gave him, sound reason and justice require that 
the intent of that devisor be respected and that this bene¬ 
ficiary shall be held now to enjoy in himself an absolute 
fee subject to neither condition nor limitation. 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
Court below should and must be sustained. 


William E. Leahy, 
Eugene B. Sullivan, 
Attorneys for Appellee, 
821 15th Street, N.W., 
Washington 5, D. C. 









